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Presidential Documents

Title 3—

The President

Proclamation 8790 of April 2, 2012

National Cancer Control Month, 2012

By the President of the United States of America

A Proclamation

This year, an estimated half a million Americans will lose their lives to
cancer, and three times that many will be diagnosed with this devastating
illness. Cancer patients are parents and grandparents, children and cherished
friends; the disease touches almost all of us and casts a shadow over families
and communities across our Nation. Yet, today, we stand at a critical moment
in cancer research that promises significant advances for patients and an
accelerated pace of lifesaving discoveries. During National Cancer Control
Month, we remember those we have lost, support Americans fighting this
disease, and recommit to progress toward effective cancer control.

Prevention and screening are our best defenses against cancer. All Americans
can reduce their risk by keeping a healthy diet, exercising regularly, limiting
sun exposure, avoiding excessive alcohol consumption, and living tobacco-
free. Because tobacco use causes a wide variety of cancers and chronic
lung diseases, I encourage individuals struggling to quit to call 1-800-QUIT-
NOW or visit www.SmokeFree.gov for help and information.

Regular screening and check-ups with a health professional can also play
a key role in preventing cancer and detecting the disease early, when it
is often most treatable. Under the Affordable Care Act, over 54 million
Americans with private health coverage have already received preventive
services—including mammograms and other cancer screenings—at no addi-
tional cost. For more resources on how to reduce the risk of developing
cancer, visit www.Cancer.gov.

Federally funded research has brought about landmark advances in cancer
prevention, diagnosis, and treatment that promise real change for the millions
of Americans facing this disease. Sophisticated analysis continues to shed
light on the molecular basis of cancer and unlock new therapies. Innovative
studies are paving the way for effective treatments to deadly cancers, includ-
ing melanoma. And new research shows that screening procedures can reduce
mortality from lung cancer, which could save lives among those at greatest
risk. As we move forward, my Administration will continue to support
groundbreaking cancer research that brings hope to countless individuals
and families across our country.

Over the past several decades, we have made remarkable progress in under-
standing and combatting cancer. We owe the knowledge we have gained
and the lives we have saved to the countless doctors, patients, families,
and researchers whose dedication and perseverance have led the way to
today’s most promising technologies and treatments. During National Cancer
Control Month, we pay tribute to the men, women, and children we have
lost to cancer, and we look ahead to a future in which more Americans
have the opportunity to live out the full measure of their days in health
and happiness.

The Congress of the United States, by joint resolution approved March
28, 1938 (52 Stat. 148; 36 U.S.C. 103), as amended, has requested the
President to issue an annual proclamation declaring April as “Cancer Control
Month.”
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[FR Doc. 2012-8317
Filed 4-4-12; 8:45 am]
Billing code 3295-F2-P

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim April 2012 as National Cancer Control
Month. I encourage citizens, government agencies, private businesses, non-
profit organizations, and other interested groups to join in activities that
will increase awareness of what Americans can do to prevent and control
cancer.

IN WITNESS WHEREOF, I have hereunto set my hand this second day
of April, in the year of our Lord two thousand twelve, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.
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Proclamation 8791 of April 2, 2012

National Child Abuse Prevention Month, 2012

By the President of the United States of America

A Proclamation

As parents, as communities, and as a Nation, the work of raising our children
stands among our greatest responsibilities and our most profound blessings.
The support we give and the examples we set form cornerstones for their
success, and by teaching our children to trust in themselves, we equip
them with confidence, hope, and determination that can last a lifetime.
Tragically, neglect and abuse erode this fundamental promise for too many
young Americans. During National Child Abuse Prevention Month, we renew
our commitment to break the cycle of violence, strengthen support for all
who have been affected, and empower our young people with the best
we have to offer.

Over half a million American children suffer neglect or abuse every year.
A strong and well-informed family unit is the surest defense against child
abuse, and parents and caregivers who have support—from relatives, friends,
neighbors, and their communities—are more likely to provide safe and
healthy homes for their children. Trusted friends and active community
members can help ensure families get the support they need by offering
their time and resources, taking an active role in children’s lives, and fostering
a safe environment for young people to learn and grow. By coming together
in service to our communities, we do more to meet our obligation to do
right by the next generation.

My Administration continues to prioritize the health and well-being of chil-
dren across our country. With partners at every level of government and
throughout the private sector, we are supporting services that protect young
Americans from abuse and neglect and extend help to those who have
been affected. We are investing in early learning programs and supporting
initiatives that promote positive outcomes for children and families. And
we are connecting parents and professionals to new tools to identify, treat,
and prevent abuse. I encourage all Americans to learn more about what
they can do at: www.ChildWelfare.gov/Preventing.

Every child deserves the opportunity to grow up with the promise and
protection of a loving family. This month, we recommit to that vision,
and to providing care, stability, and a brighter future for our sons and
daughters.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 2012 as National
Child Abuse Prevention Month. I call upon all Americans to observe this
month with programs and activities that help prevent child abuse and provide
for children’s physical, emotional, and developmental needs.
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IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of April, in the year of our Lord two thousand twelve, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012—-8318
Filed 4-4-12; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8792 of April 2, 2012

National Donate Life Month, 2012

By the President of the United States of America

A Proclamation

With quiet compassion and exceptional generosity, organ and tissue donors
leave an indelible mark on the lives of countless Americans. Their selfless
acts inspire hope at moments of profound need, and they recall the giving
spirit that lies at the heart of our national character. During National Donate
Life Month, we reflect on that essential quality and recommit to saving
lives through organ and tissue donation.

The need for donors is greater than ever before. Today, more than 110,000
Americans await an organ transplant, and while many individuals will re-
ceive lifesaving treatment, too many will pass before help arrives. All of
us can play a part in ending this unacceptable loss of life. I encourage
every American to consider becoming an organ and tissue donor; to consult
their family, friends, physician, or faith leader about their decision; and
if they choose to be a donor, to register on their state organ donor registry.
To learn more about organ and tissue donation and how to enroll in a
donor registry, visit: www.OrganDonor.gov.

Even as millions of Americans choose to donate life, our Nation continues
to face a shortage of donors that impacts patients and families across our
country. This month, we renew our commitment to addressing this urgent
public health issue, supporting donors and their families, and ensuring
every individual has access to the care and services they need.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 2012 as National
Donate Life Month. I call upon health care professionals, volunteers, edu-
cators, government agencies, faith-based and community groups, and private
organizations to join forces to boost the number of organ and tissue donors
throughout our Nation.
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IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of April, in the year of our Lord two thousand twelve, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012—-8319
Filed 4-4-12; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8793 of April 2, 2012

National Financial Capability Month, 2012

By the President of the United States of America

A Proclamation

Across our country, millions of Americans work hard and play by the
rules to protect the gains they have made and secure a brighter future
for their loved ones. The resilience and ingenuity of our people are driving
our economic recovery, and as we lay the foundation for an America built
to last, we must also promote a financial system that is fair and sound
for all. During National Financial Capability Month, we recommit to ensuring
everyone has access to the information and tools that empower them to
operate safely and smartly in the marketplace.

A strong and stable economy requires responsibility from top to bottom—
from banks and borrowers to workers and executives. To protect everyday
Americans from abuses in the financial industry, I appointed Richard Cordray
to head the Consumer Finance Protection Bureau (CFPB). His responsibility—
and that of the CFPB—is to ensure all Americans have the resources they
need to make sound financial decisions, and to guarantee every individual
receives fair treatment when they apply for a mortgage, take out a student
loan, or use a credit card.

As we work to put an end to predatory behavior in our financial markets,
my Administration is taking action to empower individuals and families
with the tools they need to get ahead. Last year, we collaborated with
representatives from the private, public, and non-profit industries to release
the National Strategy for Financial Literacy—a comprehensive plan to im-
prove financial education across our country. The President’s Advisory Coun-
cil on Financial Capability (PACFC) continues to identify and promote the
most effective, data-driven strategies to better educate Americans on financial
issues. With help from the PACFC, we are working to provide our young
people with financial skills to become successful students, entrepreneurs,
and leaders; to ensure American workers are able to provide for their loved
ones and save for retirement; and to foster financial capability in families
and communities across our Nation.

During National Financial Capability Month, we rededicate ourselves to
advancing robust consumer education and to helping every individual take
ownership of their financial future. I encourage all Americans to take advan-
tage of the free, reliable financial resources at www.MyMoney.gov,
www.ConsumerFinance.gov, and 1-888—MyMoney.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 2012 as National
Financial Capability Month. I call upon all Americans to observe this month
with programs and activities to improve their understanding of financial
principles and practices.
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IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of April, in the year of our Lord two thousand twelve, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012—-8323
Filed 4-4-12; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8794 of April 2, 2012

National Sexual Assault Awareness and Prevention Month,
2012

By the President of the United States of America

A Proclamation

Though we have come far in the fight to reduce sexual violence, the preva-
lence of sexual assault remains an affront to our national conscience that
we cannot ignore. This month, we stand with survivors of sexual assault,
join together to break the silence, and recommit to ending this devastating
crime.

Rape and sexual assault inflict profound suffering upon millions of Ameri-
cans every year. Nearly one in five women has been raped, and still more
have endured other forms of sexual violence or abuse. Tragically, these
crimes take their greatest toll on young people; women between the ages
of 16 and 24 are at greatest risk of rape and sexual assault, and many
victims, male and female, first experience abuse during childhood. The
trauma of sexual violence leaves scars that may never fully heal. Many
survivors experience depression, fear, and suicidal feelings in the months
and years following an assault, and some face health problems that last
a lifetime.

It is up to all of us to ensure victims of sexual violence are not left to
face these trials alone. Too often, survivors suffer in silence, fearing retribu-
tion, lack of support, or that the criminal justice system will fail to bring
the perpetrator to justice. We must do more to raise awareness about the
realities of sexual assault; confront and change insensitive attitudes wherever
they persist; enhance training and education in the criminal justice system;
and expand access to critical health, legal, and protection services for sur-
vivors. As we fight sexual assault in our communities, so must we combat
this crime within our Armed Forces. The Department of Defense provides
additional resources for service members and military families at 1-877-
995-5247 and at: www.SafeHelpline.org.

With the leadership of Vice President Joe Biden, my Administration is
working to stop sexual violence before it begins and ensure justice for
the countless men, women, and children who have already been harmed.
Last year, we introduced comprehensive guidance to schools, colleges, and
universities to clarify their obligations under existing civil rights law to
prevent and respond to campus sexual assault. In January, we issued a
revised definition of rape that will improve our understanding of where
and how often this crime occurs. And today, we are collaborating with
private organizations and agencies at every level of government to bolster
advocacy and assistance for victims of sexual violence. All of us share
a responsibility to those in need. By standing with survivors of rape and
sexual assault and helping them secure the support and services they deserve,
we do right by the ideals of compassion and service at the heart of the
American character. For additional information and resources, visit:
www.WhiteHouse.gov/1is2many.

During National Sexual Assault Awareness and Prevention Month, we rededi-
cate ourselves to breaking the cycle of violence that threatens lives, erodes
communities, and weakens our country. As we reflect on the progress we
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have made and the distance we have yet to go, let us recommit to empowering
survivors and fighting for a safer future for every American.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 2012 as National
Sexual Assault Awareness and Prevention Month. I urge all Americans to
support survivors of sexual assault and work together to prevent these crimes
in their communities.

IN WITNESS WHEREOF, I have hereunto set my hand this second day
of April, in the year of our Lord two thousand twelve, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.
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Proclamation 8795 of April 2, 2012

World Autism Awareness Day, 2012

By the President of the United States of America

A Proclamation

Autism spectrum disorders (ASDs) affect young people and adults of every
background, and millions of American families know the weight of their
impact. On World Autism Awareness Day, we recognize ASDs as a growing
public health issue and recommit to supporting those living with an ASD
and their loved ones.

We have made great strides in our understanding of the autism spectrum,
and today, children and adults with ASDs are leading independent and
productive lives. However, barriers still remain for these individuals and
their families. As a Nation, we share a responsibility to ensure persons
living with ASDs have the opportunity to pursue their full measure of
happiness and achieve their greatest potential.

Meeting the needs of Americans on the autism spectrum remains a priority
for my Administration. Last September, I was proud to sign the Combating
Autism Reauthorization Act, which provides critical funding for autism re-
search, education, early detection, and support and services for children
and adults. Under the Affordable Care Act, new insurance plans are required
to cover autism screenings and developmental assessments for children at
no additional cost to parents. Insurance companies can no longer deny
coverage to children with pre-existing conditions, and young people can
stay on their parents’ health insurance plan until age 26, easing financial
burdens for families. With the Department of Education, we are making
substantial investments in enhancing education for children on the autism
spectrum—from early learning to higher education. And federally funded
research continues to explore how we can improve independent living,
develop assistive technology, and advance vocational rehabilitation services
for individuals with autism. For additional information and resources, I
encourage all Americans to visit www.HHS.gov/autism.

As new policies and bold actions break down old barriers and reshape
attitudes, we move closer to a world free of discrimination and full of
understanding for our family members and friends living with ASDs. On
World Autism Awareness Day, let us reaffirm our dedication to supporting
those on the autism spectrum and their families, and let us continue the
work of ensuring all our people have a chance at achieving the American
dream.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 2, 2012, as
World Autism Awareness Day. I encourage all Americans to learn more
about autism and what they can do to support individuals on the autism
spectrum and their families.
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IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of April, in the year of our Lord two thousand twelve, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012—-8343
Filed 4-4-12; 8:45 am]
Billing code 3295-F2-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 27 and 28

[Doc. #AMS—CN-11-0066]

RIN 0581-AD19

Revision of Cotton Classification

Procedures for Determining Cotton
Leaf Grade

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is amending the
procedures for determining the official
leaf grade for Upland and Pima cotton.
The leaf grade is a part of the official
classification which denotes cotton fiber
quality used in cotton marketing and
manufacturing of cotton products.
Previously, the leaf grade was
determined by visual examination and
comparison to the Universal Cotton
Standards for Leaf Grade that serves as
the official cotton standards by qualified
cotton classers. Amended procedures
replace the classer’s leaf determination
with the instrument leaf measurement
made by the High Volume Instrument
(HVI) system, which has been used in
official cotton classification for Upland
Cotton since 1991.

DATES: Effective Date: April 6, 2012.
FOR FURTHER INFORMATION CONTACT:
Darryl Earnest, Deputy Administrator,
Cotton & Tobacco Programs, AMS,
USDA, 3275 Appling Road, Memphis,
TN 38133. Telephone (901) 384-3060,
facsimile (901) 384—3021, or email
darryl.earnest@ams.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866, and, therefore,

has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this final
rule.

Background

AMS Cotton and Tobacco Programs is
amending the procedures for providing
cotton leaf grade classification services
as authorized by the United States
Cotton Standards Act of 1923, as
amended (7 U.S.C. 51-65), the Cotton
Statistics and Estimates Act of 1927 (7
U.S.C. 471-476), and the U.S. Cotton
Futures Act (7 U.S.C. 15b, 7 U.S.C.
4736, 7 U.S.C. 1622(g)). While
measurements for other quality factors
are performed by precise HVI
measurements, manual determinations
for leaf grade and extraneous matter are
currently part of the official USDA
cotton classification. Accurate
assignment of leaf grade is of economic
importance to all participants along the
cotton supply chain since leaf content is
all waste and there is a cost factor
associated with its removal.
Furthermore, since small leaf particles
cannot always be removed, these
particles detract from the quality and,
therefore, the value of the finished

roduct.

AMS has HVIs with the ability to
optically identify, with a high level of
confidence, the number of leaf particles
(Particle Count) and to measure the
surface area covered by non-lint
particles (Area). AMS then applies
mathematical algorithms to correlate
Particle Count and Area data to the
Universal Cotton Standards for Leaf
Grade which serve as the ultimate
comparison for cotton grading. A pilot
project was conduct by AMS during
2009 and 2010 cotton classing seasons
to evaluate the accuracy of the proposed
instrument leaf grade determination
process. Results showed that the HVI
measures leaf as compared back to the
Universal Cotton Standards for Leaf
Grade more accurately than cotton
classers. This rule amends the cotton
classification process, replacing the
classer’s leaf determination with the
instrument leaf measurement made by

the HVI system. Instrument leaf grading
is expected to improve the repeatability,
consistency and accuracy of leaf grade
classification data provided to the
cotton industry, while improving
operational efficiency.

In §27.2 (n), the definition of the term
“classification” is revised to reflect the
changes in procedures made under 7
CFR part 28.

Also under 7 CFR part 27, §27.31 is
revised to reflect the deletion of the
requirement for cotton classers to
manually determine leaf grade. The
revised section reflects the changes
made in procedures for determination of
cotton quality in accordance with the
official standards.

In 7 CFR part 28, § 28.8 is revised to
reflect the change in cotton
classification procedures which replaces
classer visual examinations to
determine leaf grade with instrument
leaf measurement by HVI systems.

In addition, miscellaneous other
changes are made to 7 CFR parts 27 and
28 to better reflect current procedures in
view of leaf determination change. For
example, those determinations made by
cotton classers or by authorized Cotton
Program employees are specified.

Summary of Comments

A proposed rule was published on
December 23, 2011, with a comment
period of December 23, 2011 through
January 9, 2012 (76 FR 80278). AMS
received four comments: One from a
national trade organization that
represents approximately 80 percent of
the US cotton industry, including cotton
producers, ginners, warehousemen,
merchants, cooperatives, cottonseed
processors, and textile manufacturers
from Virginia to California; one from a
national trade organization comprised of
eight state and regional membership
organizations that represent
approximately 680 individual cotton
ginning operations in 17 cotton-
producing states; one from a national
trade organization representing cotton
merchant firms that handle over 80
percent of the U.S. cotton sold in
domestic and foreign markets; and one
from an individual commenter who
grades cotton. The comments from the
trade organizations were supportive of
both the proposed changes while the
individual commenter was opposed.
The comments may be viewed at
www.regulations.gov.
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Comments from the three national
trade organizations expressed support
for AMS using instrument leaf grading
as the method for determining official
leaf grades. Furthermore, each of these
organizations recognized how thorough
testing conducted by AMS throughout
both the 2009 and 2010 classing seasons
demonstrated improvements in both the
consistency and repeatability of leaf
grade determination.

One individual commenter expressed
concerns about the accuracy of
instrument-determined leaf grades, the
timing of the regulatory change, and the
length of the comment period. The
commenter stated their belief that
instrument leaf grading is not a more
accurate means to grade cotton over a
human classer. AMS began using the
instrument-based system on a trial basis,
with the ability of classers to overwrite
inaccurately assigned data, during the
2009 and 2010 cotton crops. Results
demonstrated significant improvements
in accuracy and repeatability as factors
such as grader fatigue and central
tendency were eliminated. Trial results
were presented at numerous open-forum
discussions conducted throughout the
Cotton Belt to ensure that technical and
operational information was fully and
accurately communicated to the various
segments of the U.S. cotton industry.
AMS graders in all field offices
evaluated the process change for
accuracy, provided feedback, and were
briefed on the impact the change would
have on streamlining their duties. AMS
integrated these graders’ feedback to
help refine the computer system used
for assigning the leaf grade.

The timeline for implementing the
process change was scheduled around
the completion of critical software
programing modifications made to more
than four hundred proprietary AMS
Information Technology (IT) programs.
These computer programs ensure the
accurate calculation, secure storage, and
seamless flow of cotton quality data,
while providing timely information to
managers for the evaluation of
equipment and employees. With the
industry’s acceptance, approval, and
recommendation to implement, the
expectation was that software
modifications and the regulatory
process would conclude concurrently
prior to the beginning of the 2011 crop.
However, changes in the timeline have
resulted in finalization at this time.

The comment period time frame was
deemed appropriate to implement
instrument leaf grading as soon as
possible in order to allow the cotton
industry to fully benefit from the
increased accuracy and repeatability of
cotton leaf data provided by instrument

leaf grading during the current classing
season. The timing of the comment
period fell coincidentally during the
Annual Cotton Beltwide Conference—
the largest single gathering of
representative of all segments of the
U.S. cotton industry. AMS used this
forum to notify constituents of the
opportunity to submit comments.

Regulatory Flexibility Act and
Paperwork Reduction Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small entities.
Fees paid by users of the service are not
changed by this action; implementation
of the new procedures indicates the
existing fees remain sufficient to fully
reimburse AMS for provision of the
services.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 25,000 cotton growers,
merchants, and textile manufacturers in
the U.S. who voluntarily use the AMS
cotton classing services annually under
the United States Cotton Standards Act
of 1923, as amended, the Cotton
Statistics and Estimates Act of 1927, and
the U.S. Cotton Futures Act. The
majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR 121.201). The
change in procedures will not
significantly affect small businesses as
defined in the RFA because:

(1) Classification will continue to be
based upon the Universal Cotton
Standards for Leaf Grade established
and maintained by the Department;

(2) The HVI measurement has been a
part of the official classification record
since 1991. Implementation of the
revision for all cotton classification will
not affect competition in the
marketplace or adversely impact on
cotton classification fees; and

(3) The use of cotton classification
services is voluntary. For the 2010 crop,
17.6 million bales were produced by
growers, and virtually all of them were
voluntarily submitted for USDA
classification. Futures classification
services provided for merchants during
the same period totaled approximately
750 thousand bales.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320), which

implement the Paperwork Reduction
Act (PRA) (44 U.S.C. 3501-3520), the
information collection requirements
contained in the regulation to be
amended is currently approved under
OMB control number 0581-0008, Cotton
Classing, Testing and Standards.

Pursuant to 5 U.S.C. 553, it is found
that good cause exists for not
postponing the effective date of the rule
until 30 days after publication in the
Federal Register because: (1) The 2011
cotton crop year has already begun; (2)
the industry is familiar with instrument
leaf grading process as AMS
implemented a pilot project to evaluate
the accuracy of the determination for
crop years 2009 and 2010; and (3) there
is overall industry support for this
change.

List of Subjects
7 CFR Part 27

Commodity futures, Cotton.
7 CFR Part 28

Administrative practice and
procedure, Cotton.

For the reasons set forth in the
preamble, 7 CFR parts 27 and 28 are
amended as follows:

PART 27—[AMENDED]

m 1. The authority citation for 7 CFR
part 27 continues to read as follows:

Authority: 7 U.S.C. 15b, 7 U.S.C. 4736, 7
U.S.C. 1622(g).
m 2.In §27.2, paragraph (n) is revised to
read as follows:

§27.2 Terms defined.

* * * * *

(n) Classification. The classification of
any cotton shall be determined by the
quality of a sample in accordance with
the Universal Cotton Standards (the
official cotton standards of the United
States) for the color grade, the leaf
grade, and fiber property measurements
of American Upland cotton. High
Volume Instruments will determine all
fiber property measurements except
extraneous matter. Cotton classers
authorized by the Cotton and Tobacco
Programs will determine the presence of
extraneous matter.

* * * * *

m 3. Section 27.31 isrevised to read as
follows:

§27.31 Classification of Cotton.

For purposes of subsection 15b (f) of
The Act, classification of cotton is the
determination of the quality of a sample
in accordance with the Universal Cotton
Standards (the official cotton standards
of the United States) for the color grade
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and leaf grade of American upland
cotton, and fiber property measurements
such as micronaire. High Volume
Instruments will determine all fiber
property measurements except
extraneous matter. High Volume
Instrument colormeter measurements
will be used for determining the official
color grade. Cotton classers authorized
by the Cotton and Tobacco Programs
will determine the presence of
extraneous matter and authorized
employees of the Cotton and Tobacco
Programs will determine all fiber
property measurements using High
Volume Instruments.

PART 28—[AMENDED]

m 3. The authority citation for 7 CFR
part 28 continues to read as follows:

Authority: 7 U.S.C. 55 and 61.

M 4. Section 28.8 isrevised to read as
follows:

§28.8 Classification of cotton;
determination.

For the purposes of The Act, the
classification of any cotton shall be
determined by the quality of a sample
in accordance with Universal Cotton
Standards (the official cotton standards
of the United States) for the color grade
and the leaf grade of American upland
cotton, the length of staple, and fiber
property measurements such as
micronaire. High Volume Instruments
will determine all fiber property
measurements except extraneous matter,
special conditions and remarks. High
Volume Instrument colormeter
measurements will be used for
determining the official color grade.
Cotton classers authorized by the Cotton
and Tobacco Programs will determine
the presence of extraneous matter,
special conditions and remarks and
authorized employees of the Cotton and
Tobacco Programs will determine all
fiber property measurements using High
Volume Instruments. The classification
record of a Classing Office or the
Quality Control Division with respect to
any cotton shall be deemed to be the
classification record of the Department.

Dated: March 30, 2012.
Robert C. Keeney,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-8125 Filed 4—4—12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0908; Directorate
Identifier 2009—-NM-067-AD; Amendment
39-16987; AD 2012-06-06]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 757
airplanes. This AD requires replacing
the power control relays for the fuel
boost pumps and override pumps with
new relays having a ground fault
interrupter (GFI) feature. This AD also
requires an electrical bonding resistance
measurement for certain GFI relays to
verify that certain bonding requirements
are met. This AD also requires, for
certain airplanes, an inspection to
ensure that certain screws are properly
installed, and installing longer screws if
necessary. This AD was prompted by
fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent damage to the fuel pumps
caused by electrical arcing that could
introduce an ignition source in the fuel
tank, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: This AD is effective May 10,
2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of May 10, 2012.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766-5680; email
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://

www.regulations.gov; or in person at the
Docket Management Facility between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Georgios Roussos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, Seattle Aircraft Certification
Office, FAA, 1601 Lind Avenue SW.,
Renton, Washington 98057—-3356;
phone: 425-917-6482; fax: (425) 917—
6590; email: Georgios.Roussos@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 to include an
airworthiness directive (AD) that would
apply to the specified products. That
SNPRM was published in the Federal
Register on January 3, 2011 (76 FR 28).
The original NPRM (74 FR 53436,
October 19, 2009) proposed to require
replacing the power control relays for
the fuel boost pumps and override
pumps with new relays having a GFI
feature. The SNPRM proposed to add an
electrical bonding resistance
measurement for certain GFI relays to
verify that certain bonding requirements
are met. The SNPRM also proposed to
add, for certain airplanes, an inspection
to ensure that certain screws are
properly installed, and installing longer
screws if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the SNPRM (76 FR 28,
January 3, 2011) and the FAA’s response
to each comment. Boeing concurs with
the contents of the SNPRM.

Request To Permit Incorporation of
Universal Fault Interrupter (UFI) as a
Means of Compliance

American Airlines (AA) and TDG
Aerospace requested that we revise the
SNPRM (76 FR 28, January 3, 2011) to
allow incorporation of the previously-
approved Supplemental Type Certificate
(STC) ST01950LA, issued January 17,
2007, as an approved means of
compliance for providing fault
protection for the center override fuel
pumps. The commenters stated that the
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UFI, in accordance with STC
ST01950LA, performs as a GFI for the
center override pumps, providing
equivalent or better protection for
detection and prevention of ground fault
anomalies. The commenters added that
the FAA has acknowledged that the UFI
provides transient fault detection and
steady state fault detection; and in
response to any of the above electrical
faults, the UFI will de-energize the
airplane electromechanical relay to shut
off the fuel pump. TDG stated that
Boeing Model 757 airplanes utilize the
same fuel pump part number for the
center tank fuel boost pump application
as the Boeing Model 737NG airplane.
TDG Aerospace STC ST01950LA for
Model 757 airplanes utilizes the same
UFI part number as STC ST02076LA for
Model 737NG airplanes that have the
UFI as an acceptable means of
compliance through the Manager,
Seattle Aircraft Certification Office
(ACO) approval process under Docket
No. FAA-2010-1199 (AD 2011-20-07,
Amendment 39-16818 (76 FR 60710,
September 30, 2011)). TDG Aerospace
pointed out that a large number of
Model 757 operators have already
incorporated STC ST01950LA as a
means of compliance with FAA AD
2008-11-07, Amendment 39-15529 (73
FR 30755, May 29, 2008).

We partially agree. We have been
informed that referring to an STC now
violates Office of the Federal Register
(OFR) regulations (1 CFR part 51) for
approval of optional materials
“incorporated by reference” in rules.
However, we have added paragraph
(g)(2)(ii) to this AD to specify that
installation of TDG Aerospace UFIs to
the center tank override pumps must be
done in accordance with a method
approved by the Manager, Seattle ACO,
FAA. We have also added “Note 1 to
paragraph (g)(2)(ii) of this AD” to
specify that additional guidance on
installing TDG Aerospace UFIs can be
found in TDG Aerospace STC
ST01950LA.

Request To Forego Screw Length
Inspections and Electrical Bonding
Checks for Center Override Pumps

AA requested that we exempt
airplanes that have the UFI installed for
the center override pumps from
performing screw length inspections
and electrical bonding checks that are
specific to the GFI installation. The
commenter stated that the UFI
installation under STC ST01950LA
already complies with proper grip
length. The commenter also stated that
the UFI STC requires the bonding check
of the installed UFI bracket to each
panel.

We disagree with the commenter’s
request because the inspection
requirements of paragraph (h) of the
final rule clearly identify that the screw
grip length inspections and GFI bonding
checks are applicable only to airplanes
that have Boeing Alert Service Bulletin
757—28A0078 or 757—-28A0079, both
dated July 16, 2008, accomplished
before the effective date of the AD.
Airplanes that have incorporated the
UFI under STC ST01950LA on their
center tank override pumps do not need
to perform these additional inspections
required by paragraph (h) of this AD. No
changes have been made to this AD in
this regard.

Request To Correct Typographical
Errors in Service Bulletins

AA and United Airlines requested
correction of a number of typographical
errors in Boeing Service Bulletins 757—
28A0078 and 757—-28A0079, both
Revision 1, both dated August 24, 2010.

AA stated that typographical errors in
Boeing Service Bulletin 757-28A0078,
Revision 1, dated August 24, 2010,
mistakenly refer to the P37 panel as
“P33.” In addition, AA and United
Airlines stated that those service
bulletins mistakenly refer to the
standard wiring practices manual rather
than the standard overhaul practices
manual (SOPM) for the P33 and P37
panel identification.

United Airlines requested that
paragraph (i) of the SNPRM (76 FR 28,
January 3, 2011) be corrected to identify
paragraph 3.B.12.1.(5) of Part 1 of the
Accomplishment Instructions of Boeing
Service Bulletin 757-28A0078, Revision
1, dated August 24, 2010, and not the
currently referenced paragraph
3.B.12.i.(5). Boeing Service Bulletin
Information Notice 757-28A0078 IN 02,
dated October 6, 2010, identifies
paragraph 3.B.12.1.(5) as the impacted
paragraph of the service bulletins.

We agree that the typographical errors
needed to be corrected. Boeing has
released Service Bulletins 757—-28 A0078
and 757-28A0079, both Revision 2, both
dated January 11, 2012, which correct
typographical errors in the calculations
in paragraphs 3.B.12.m.(5) and
3.B.12.m.(6) of Boeing Service Bulletins
757—-28A0078 and 757-28A0079, both
Revision 1, both dated August 24, 2010.
These service bulletin revisions also
clarify certain actions and correct other
typographical errors. Paragraphs (c), (g),
and (h) of this AD have been updated
to refer to Boeing Service Bulletins 757—
28A0078 and 757-28A0079, both
Revision 2, both dated January 11, 2012.
Paragraph (i) of the SNPRM (76 FR 28,
January 3, 2011) has been removed from
this final rule. We have also added a

new paragraph (i) to this AD to allow
credit for accomplishing Boeing Service
Bulletin 757-28A0078 or 757—28A0079,
both Revision 1, both dated August 24,
2010, before the effective date of this
AD.

Request To Allow Identification of P33
and P37 Panels “Outside the Scope of
the AD”

AA recommended that we allow the
identification of the P33 and P37 panels
as a statement ““outside the scope of the
AD.” AA stated that the GFI physical
differences would be enough to
distinguish between the old and new
relay types. The commenter also stated
that post-modification parts are
illustrated in the revisions to operators’
manuals, in the illustrated parts catalog,
and airplane maintenance manual. The
commenter pointed out that the lack of
panel labeling would not affect the level
of safety.

We disagree with the commenter’s
recommendation to change the final rule
to address this issue. The requirement
for panel identification specified in Step
3 in Figure 1 and Figure 2 of Boeing
Service Bulletins 757-28A0078 and
757—28A0079, both Revision 1, both
dated August 24, 2010, refers to
identifying the P33 and P37 panels to
show that this change was
accomplished. Note (a) that
accompanies the Step 3 instructions in
those service bulletins calls for marking
the panels with a unique marking under
SOPM 20-50-10, which points to the
incorporation of the changes under the
accomplishment instructions of those
service bulletins. It does not call for a
change to the P33 and P37 panel part
number. No change has been made to
the AD in this regard.

Explanation of Changes to Final Rule

We have restructured paragraph (g) of
this AD to clarify the locations for
replacing the power control relays.
Paragraph (g)(1) of this AD specifies the
“main tank fuel boost pumps,” and
paragraph (g)(2) of this AD specifies the
“center tank override fuel boost
pumps.”

In addition, we have removed the
Paperwork Reduction Act Burden
Statement paragraph since no reporting
is required in this AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:
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e Are consistent with the intent that
was proposed in the SNPRM (76 FR 28,
January 3, 2011) for correcting the
unsafe condition; and

¢ Do not add any additional burden

proposed in the SNPRM (76 FR 28,
January 3, 2011).

We also determined that these
changes will not increase the economic
burden on any operator or increase the

Costs of Compliance

We estimate that this AD affects 696
airplanes of U.S. registry.

We estimate the following costs to

upon the public than was already scope of the AD. comply with this AD:
ESTIMATED COSTS
Action Labor cost Parts cost (‘))?géﬁgr ngtesgtol’r"ss'
Replacement, measurement, and operational test ......... 7 work-hours x $85 per $12,600 $13,195 | Up to $9,183,720.1
Inspection of screw installation and bonding resistance | 1 vf;g::_;ot’:';Qf.%s per hour $0 $85 | $59,160.
measurement. = $85.

1The cost for U.S. operators depends on airplane configuration.

We estimate the following costs to do
any necessary installation that would be

required based on the results of the

proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need this installation:

Action

Labor cost

Parts cost Cost per product

Installation of longer SCrew ..........ccccceeveerieeenenn.

1 work-hour x $85 per hour = $85

$0 $85

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-06-06 The Boeing Company:
Amendment 39-16987; Docket No.
FAA—-2009-0908; Directorate Identifier
2009-NM-067—-AD.

(a) Effective Date
This AD is effective May 10, 2012.

(b) Affected ADs

None.

(c) Applicability

This AD applies to The Boeing Company
Model 757-200, —200PF, —200CB, and —300
series airplanes, certificated in any category;
as identified in the applicable service
bulletin specified in paragraph (c)(1) or (c)(2)
of this AD.

(1) For Model 757-200, —200PF, and
—200CB series airplanes: Boeing Service
Bulletin 757-28A0078, Revision 2, dated
January 11, 2012.

(2) For Model 757-300 series airplanes:
Boeing Service Bulletin 757-28A0079,
Revision 2, dated January 11, 2012.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent damage to the
fuel pumps caused by electrical arcing that
could introduce an ignition source in the fuel
tank, which, in combination with flammable
fuel vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replacement, Measurements, and Test

For airplanes on which the actions
specified in Boeing Alert Service Bulletin
757-28A0078, dated July 16, 2008, or 757—
28A0079, dated July 16, 2008, have not been
accomplished before the effective date of this
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AD: Within 60 months after the effective date
of this AD, do the actions specified in
paragraphs (g)(1) and (g)(2) of this AD.

(1) Replace the power control relays for the
main tank fuel boost pumps with new relays
having a ground fault interrupter (GFI)
feature; do applicable electrical bonding
resistance measurements between the GFI
relays and their installation panel to verify
that applicable bonding requirements are
met; and do an operational test to ensure
correct operation; as specified in Boeing
Service Bulletin 757-28 A0078, Revision 2,
dated January 11, 2012 (for Model 757-200,
—200CB, and —200PF series airplanes); or
Boeing Service Bulletin 757-28A0079,
Revision 2, dated January 11, 2012 (for Model
757-300 series airplanes). Do all actions in
accordance with Part 1 of the
Accomplishment Instructions of Boeing
Service Bulletin 757—28A0078, Revision 2,
dated January 11, 2012 (for Model 757-200,
—200CB, and —200PF series airplanes); or
Boeing Service Bulletin 757-28A0079,
Revision 2, dated January 11, 2012 (for Model
757-300 series airplanes).

(2) Replace the power control relays for the
center tank override fuel boost pumps with
new relays having a GFI feature, in
accordance with the actions required in
paragraph (g)(2)(i) or (g)(2)(ii) of this AD.

(i) Replace the power control relays with
new relays having a GFI feature; do
applicable electrical bonding resistance
measurements between the GFI relays and
their installation panel to verify that
applicable bonding requirements are met;
and do an operational test to ensure correct
operation; as specified in Boeing Service
Bulletin 757-28A0078, Revision 2, dated
January 11, 2012 (for Model 757-200,
—200CB, and —200PF series airplanes); or
Boeing Service Bulletin 757-28A0079,
Revision 2, dated January 11, 2012 (for Model
757-300 series airplanes). Do all actions in
accordance with Part 1 of the
Accomplishment Instructions of Boeing
Service Bulletin 757—-28A0078, Revision 2,
dated January 11, 2012 (for Model 757-200,
—200CB, and —200PF series airplanes), or
Boeing Service Bulletin 757-28A0079,
Revision 2, dated January 11, 2012 (for Model
757-300 series airplanes).

(ii) Install and maintain TDG Aerospace
universal fault interrupters (UFIs), in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA.

Note 1 to paragraph (g)(2)(ii) of this AD:
Guidance on installing TDG Aerospace UFIs
can be found in Supplemental Type
Certificate ST01950LA (http://rgl.faa.gov/
Regulatory_and_Guidance_Library/rgSTC.
nsf/0/196ec7e864607b5b862573c5007cb3b5/
S$FILE/ST01950LA.pd}).

(h) Inspection

For airplanes on which the actions
specified in Boeing Alert Service Bulletin
757—28A0078, dated July 16, 2008, or 757—
28A0079, dated July 16, 2008, have been
accomplished before the effective date of this
AD: Within 60 months after the effective date
of this AD, do a general visual inspection to
verify that each GFI installation screw has
enough grip length to hold the screws in each

nut plate, and do applicable electrical
bonding resistance measurements between
the GFI relays and their installation panel to
verify that applicable bonding requirements
are met. If the screw does not have enough
grip length, before further flight, install a
longer screw. Do all actions in accordance
with Part 2 of the Accomplishment
Instructions of Boeing Service Bulletin 757—
28A0078, Revision 2, dated January 11, 2012
(for Model 757—200, —200CB, and —200PF
series airplanes); or Boeing Service Bulletin
757-28A0079, Revision 2, dated January 11,
2012 (for Model 757-300 series airplanes).

(i) Credit for Previous Actions

This paragraph provides credit for the
actions required by this AD, if those actions
were performed before the effective date of
this AD using Boeing Service Bulletin 757—
28A0078 or 757-28A0079, both Revision 1,
both dated August 24, 2010.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOGC:s for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Georgios Roussos, Aerospace
Engineer, Systems and Equipment Branch,
ANM-130S, Seattle ACO, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: (425) 917-6482; fax: (425) 917—
6590; email: Georgios.Roussos@faa.gov. Or,
email information to 9-ANM-Seattle-ACO-
AMOC-Requests@faa.gov.

(1) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information:

(i) Boeing Service Bulletin 757-28 A0078,
Revision 2, dated January 11, 2012.

(ii) Boeing Service Bulletin 757-28A0079,
Revision 2, dated January 11, 2012.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; email me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,

Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on March 9,
2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-6642 Filed 4—4-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0821; Directorate
Identifier 2010-NE-30-AD; Amendment 39—
17004; AD 2012-06-23]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
all Rolls-Royce plc (RR) RB211-Trent
875-17,RB211-Trent 877-17, RB211-
Trent 884—17, RB211-Trent 884B-17,
RB211-Trent 892—-17, RB211-Trent
892B-17, and RB211-Trent 895-17
turbofan engines. That AD currently
requires initial and repetitive ultrasonic
inspections (UIs) of certain low-pressure
(LP) compressor blades identified by
serial number (S/N). This AD requires
the same actions but expands the
population of blades. This AD was
prompted by RR concluding that
additional blades affected must be
inspected. We are issuing this AD to
prevent LP compressor blades from
failing due to blade root cracks, which
could lead to uncontained engine failure
and damage to the airplane.

DATES: This AD is effective April 20,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 20, 2012.

We must receive any comments on
this AD by May 21, 2012.

ADDRESSES: You may send comments by
any of the following methods:


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgSTC.nsf/0/196ec7e864607b5b862573c5007cb3b5/$FILE/ST01950LA.pdf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgSTC.nsf/0/196ec7e864607b5b862573c5007cb3b5/$FILE/ST01950LA.pdf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgSTC.nsf/0/196ec7e864607b5b862573c5007cb3b5/$FILE/ST01950LA.pdf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgSTC.nsf/0/196ec7e864607b5b862573c5007cb3b5/$FILE/ST01950LA.pdf
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
mailto:Georgios.Roussos@faa.gov
mailto:me.boecom@boeing.com
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e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Rolls-Royce plc,
Corporate Communications, P.O. Box
31, Derby, England, DE248B], telephone:
011-44-1332-242424; fax: 011-44—
1332-245418, or email:http://www.rolls-
royce.com/contact/civil team.jsp. You
may review copies of the referenced
service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Strom, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7143; fax: 781-238—
7199; email: alan.strom@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On April 1, 2011, we issued AD 2011—
08-07, Amendment 39-16657 (76 FR
24798, May 3, 2011), for all RR RB211—
Trent 875-17, RB211-Trent 877-17,
RB211-Trent 884—17, RB211-Trent
884B-17, RB211-Trent 892-17, RB211-
Trent 892B—17, and RB211-Trent 895—
17 turbofan engines. On September 9,
2011, we also issued a correction (76 FR
59013, September 23, 2011) to that AD.
That AD requires initial and repetitive
UIs of certain LP compressor blades
identified by S/N. That AD resulted
from mandatory continuing

airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. We issued that AD to prevent
LP compressor blades from failing due
to blade root cracks, which could lead
to uncontained engine failure and
damage to the airplane.

Actions Since AD Was Issued

Since we issued AD 2011-08-07 (76
FR 24798, May 3, 2011), RR determined
that additional S/Ns of LP compressor
blades are affected and require
inspection. EASA has also issued AD
2012—-0025, dated February 8, 2012, to
expand the population of affected LP
compressor blades operating in Europe.
About 2,300 of the added blades require
inspection within 70 cycles of the
effective date of the AD since those
blades have more fatigue damage from
prior use.

This superseding AD differs from
EASA AD 2012-0025. This AD only
requires inspection of LP compressor
blades that are listed in Appendices 3A
through 3G of RR Alert Service Bulletin
(ASB) No. RB.211-72—AG244, Revision
4, dated December 22, 2011. We are
developing another AD to require
inspection of LP compressor blades
listed in Appendices 3H through 3L of
RR ASB No. RB.211-72-AG244,
Revision 4, dated December 22, 2011.

Relevant Service Information

We reviewed Rolls-Royce plc ASB No.
RB.211-72—-AG244, Revision 4, dated
December 22, 2011. The service
information describes procedures for

performing Uls of the LP compressor
blades.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires accomplishing the
actions specified in the service
information described previously except
that this AD only requires inspection of
LP compressor blades that are listed in
Appendices 3A through 3G of RR ASB
No. RB.211-72—-AG244, Revision 4,
dated December 22, 2011.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice

and comment prior to adoption of this
rule because about 2,300 LP compressor
blades require inspection within 70
cycles after the effective date of the AD.
This equates to about one month’s time
for Trent 800 engines flying two flights
per day. Therefore, we find that notice
and opportunity for prior public
comment are impracticable and that
good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2010-0821 and directorate
identifier 2010-NE-30—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
158 engines installed on airplanes of
U.S. registry. We also estimate that it
will take about 3 hours per engine
inspection, and six inspections per year.
The average labor rate is $85 per work-
hour. We estimate that one LP
compressor blade per year will need
replacement, at a cost of about $82,000.
Based on these figures, we estimate the
annual cost of the AD on U.S. operators
to be $323,740. Our cost estimate is
exclusive of possible warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,


http://www.rolls-royce.com/contact/civil_team.jsp
http://www.rolls-royce.com/contact/civil_team.jsp
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:alan.strom@faa.gov
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Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2011-08-07, Amendment 39-16657 (76
FR 24798, May 3, 2011) and adding the
following new AD:

2012-06-23 Rolls-Royce plc: Amendment

39-17004; Docket No. FAA-2010-0821;
Directorate Identifier 2010-NE-30-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 20, 2012.

(b) Affected ADs

This AD supersedes AD 2011-08-07,
Amendment 39-16657 (76 FR 24798, May 3,
2011).

(c) Applicability

This AD applies to Rolls-Royce plc (RR)
RB211-Trent 875-17, RB211-Trent 877-17,
RB211-Trent 884-17, RB211-Trent 884B-17,
RB211-Trent 892—17, RB211-Trent 892B-17,
and RB211-Trent 895-17 turbofan engines.

(d) Unsafe Condition

This AD was prompted by the
determination by RR that additional serial
numbers (S/Ns) of low-pressure (LP)
compressor blades are affected and need to
be inspected. We are issuing this AD to
prevent LP compressor blades from failing
due to blade root cracks, which could lead
to uncontained engine failure and damage to
the airplane.

(e) Actions and Compliance

Unless already done, do the following
actions.

(1) Perform an initial ultrasonic inspection
(UI) of the affected LP compressor blades
identified by S/N in Appendices 3A through
3G of RR Alert Service Bulletin (ASB) No.
RB.211-72—AG244, Revision 4, dated
December 22, 2011. Use Table 1 of this AD
to determine your initial inspection
threshold.

TABLE 1—INITIAL INSPECTION THRESHOLDS

Appendix number of RR ASB No. RB.211-72—-AG244, revision 4, that
identifies affected LP compressor blades by S/N

Initial inspection threshold

Within 70 flight cycles after the effective date of this AD.
Within 10 months after the effective date of this AD.
Within 22 months after the effective date of this AD.
Within 34 months after the effective date of this AD.
Within 46 months after the effective date of this AD.
Within 58 months after the effective date of this AD.

(2) Thereafter, perform repetitive Uls of the
affected LP compressor blades within every
100 flight cycles.

(3) Use paragraphs 3.A.(1) through 3.A.(2)
of Accomplishment Instructions of RR ASB
No. RB.211-72-AG244, Revision 4, dated
December 22, 2011, and paragraphs 1
through 3.B. of Appendix 1 of that ASB, or
paragraphs 3.B.(1) through 3.B.(3) of
Accomplishment Instructions of RR ASB No.
RB.211-72—AG244, Revision 4, dated
December 22, 2011, and paragraphs 1
through 3.C. of Appendix 2 of that ASB, to
perform the Uls.

(4) Do not return to service any engine with
blades that failed the inspection required by
this AD.

(5) For blades that are removed from the
engine and pass inspection, re-apply dry film
lubricant, and install all blades in their
original position.

(6) After the effective date of this AD, do
not install any affected LP compressor blade

unless it has passed the initial and repetitive
Uls required by this AD.

() Credit for Previous Actions

You may take credit for the initial
inspection that is required by paragraph
(e)(1) of this AD if you performed the initial
inspection before the effective date of this AD
using RR ASB No. RB.211-72-AG244, dated
August 7, 2009; ASB No. RB.211-72-AG244,
Revision 1, dated January 26, 2010; ASB No.
RB.211-72-AG244, Revision 2, dated August
18, 2011; or ASB No. RB.211-72-AG244,
Revision 3, dated December 13, 2011.

(g) FAA AD Differences

This AD differs from EASA AD 2012-0025,
dated February 8, 2012. That AD requires
inspecting LP compressor blades that are
listed in Appendices 3A through 3L of RR
ASB No. RB.211-72—-AG244, Revision 4,
dated December 22, 2011, whereas this AD
only requires inspection of LP compressor

blades that are listed in Appendices 3A
through 3G of the ASB.

(h) Alternative Methods of Compliance

The Manager, Engine Certification Office,
FAA, may approve AMOCs for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(i) Related Information

(1) For more information about this AD,
contact Alan Strom, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7143; fax: 781-238-7199;
email: alan.strom@faa.gov.

(2) Refer to EASA AD 2012-0025, dated
February 8, 2012, for related information.

(j) Material Incorporated by Reference

(1) You must use Rolls-Royce plc Alert
Service Bulletin No. RB.211-72-AG244,
Revision 4, dated December 22, 2011,
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Appendix 1, Appendix 2, and Appendices
3A through 3G of that ASB, to do the actions
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) For service information identified in
this AD, contact Rolls-Royce plc, Corporate
Communications, P.O. Box 31, Derby,
England, DE248B]J, telephone: 011-44-1332—
242424; fax: 011—-44—1332—-245418, or email:
http://www.rolls-royce.com/contact/
civil team.jsp.

(3) You may review copies of the service
information at the FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA, call
781-238-7125.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr_locations.html.

Issued in Burlington, Massachusetts, on
March 20, 2012.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012-8163 Filed 4—4-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0858; Directorate
Identifier 2010-NM-183-AD; Amendment
39-16974; AD 2012-05-02]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, —=700C, —800, and —900 series
airplanes. This AD was prompted by
reports of heat damage to the inner wall
of the thrust reversers, which could
result in separation of adjacent
components and consequent structural
damage to the airplane, damage to other
airplanes, and injury to people on the
ground. This AD requires modifying the
thrust reverser inner walls, inspecting
for damage of the upper and lower inner
wall insulation blankets, measuring the
electrical conductivity on the aluminum
upper compression pads 2 and 3 as

applicable, inspecting for discrepancies
of the inner wall of the thrust reverser,
and corrective actions if necessary. This
AD also requires, for certain airplanes,
doing various concurrent actions
(including replacing the inner wall
blanket insulation, installing updated
full-authority digital electronic control
software, and modifying the thrust
reverser inner wall and insulation
blankets). We are issuing this AD to
correct the unsafe condition on these
products.

DATES: This AD is effective May 10,
2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of May 10, 2012.

ADDRESSES: For Boeing service
information identified in this AD,
contact Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle,
Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—
766-5680; email
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. For
CFM service information identified in
this AD, contact CFM International,
Technical Publications Department, 1
Neumann Way, Cincinnati, Ohio 45215;
phone: 513-552-2800; fax: 513-552—
2816; Internet: http://www.cfm56.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Chris Parker, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917-6496; fax: 425—-917-6590; email:
chris.r.parker@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to The
Boeing Company Model 737-600, —700,
—700C, =800, —900, and —900ER series
airplanes. That NPRM was published in
the Federal Register on September 27,
2010 (75 FR 59167). That NPRM
proposed to require modifying the inner
walls of the thrust reverser (TR),
inspecting for damage of the upper and
lower inner wall insulation blankets,
measuring the electrical conductivity on
the aluminum upper compression pads
2 and 3 as applicable, inspecting for
discrepancies of the TR inner wall, and
corrective actions if necessary. That
NPRM also proposed to require, for
certain airplanes, doing various
concurrent actions (including replacing
the inner wall blanket insulation,
installing updated full-authority digital
electronic control software, and
modifying the TR inner wall and
insulation blankets).

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (75 FR 59167,
September 27, 2010) and the FAA’s
response to each comment.

Request To Withdraw NPRM (75 FR
59167, September 27, 2010)

Despite fully supporting the
implementation of the actions of the
NPRM (75 FR 59167, September 27,
2010), Boeing stated that it does not
consider thermal overheat on the TR
inner walls on the affected airplanes to
be a safety issue. The structural integrity
of the inner wall may deteriorate due to
pre-cooler air ingress behind the
blankets, but the Boeing Safety Review
Board determined that this does not
constitute a safety hazard to the airplane
or to persons on the ground. Boeing
identified support data for this
determination, which included a safety
assessment, full-scale test
demonstration, and structural analysis.

We infer that Boeing wants us to
withdraw the NPRM (75 FR 59167,
September 27, 2010), because there is no
unsafe condition. We disagree. The
thermal overheat could affect the
structural capability of the inner wall of
the thrust reverser such that, if a
pneumatic duct bursts, the inner wall
could fail, causing uncontrollable
asymmetric thrust during a rejected
takeoff, or causing large parts to hit the
fuselage or empennage in flight.
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Request To Remove Model 737-900ER

Boeing requested that we remove
Model 737—-900ER series airplanes from
the applicability of the NPRM (75 FR
59167, September 27, 2010), since
configuration control prevents the
intermix of the affected TRs on these
airplanes.

We agree. The TR inner walls on
Model 737—900ER series airplanes have
not been identified as having a thermal
overheat issue. We have therefore
removed these airplanes from the
applicability of this AD.

Comments on EASA Proposed AD (75
FR 59167, September 27, 2010)

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, issued Proposed AD 10—
087, dated September 30, 2010 (which
has since been issued as EASA AD
2010-0244R1, dated May 17, 2011, and
corresponds to FAA NPRM (75 FR
59167, September 27, 2010)). Boeing
reported that it had requested certain
changes (to the compliance time and
applicability) to the EASA Proposed
AD, and provided a list of the specific
requests including changing the
compliance time and eliminating
language regarding certain “‘specific
airplane(s).”

We find these comments to be
addressed to EASA Proposed AD 10—
087 and do not apply to the FAA
proposed AD (75 FR 59167, September
27, 2010). The applicability is the same
in the EASA and FAA ADs, and
accounts for Boeing’s comment
concerning Model 737—-900ER series
airplanes. The compliance time of the
EASA AD is different from that of the
FAA AD, based on differing AD
processes and publication schedules.
We have not changed the final rule
regarding this issue.

Request To Revise Cost Estimate

Continental Airlines (CAL) disagreed
with the fleet cost estimates for the
actions specified in Boeing Service
Bulletin 737-78-1088, dated May 12,
2010, as proposed in paragraph (i) of the
NPRM (75 FR 59167, September 27,
2010). CAL explained that inner wall
delamination requires the repair to be
performed in an autoclave, which
requires disassembly of the TR. (There
are two half TR sections per engine.)
CAL stated that returning each TR half
to service after disassembly and
inspection of components could cost
from $16,000 to $56,000, depending on
the hours and cycles on the TR.

We disagree with the request to revise
the cost estimate. The economic

analysis of the NPRM (75 FR 59167,
September 27, 2010) did not consider
the cost of conditional actions, such as
repairing damage detected during a
required inspection. The economic
analysis of this AD is limited to the cost
of actions that are required of every
operator. Such conditional repairs
would be required—regardless of AD
direction—to correct an unsafe
condition identified in an airplane and
to ensure that the airplane is operated
in an airworthy condition, as required
by the Federal Aviation Regulations. We
would have no way of determining
these on-condition costs, which would
depend on the TR condition and vary
from operator to operator. We have not
changed the final rule regarding this
issue.

Request To Extend Compliance Time
for Modification

Three commenters requested that we
revise the 24-month compliance time for
the modification specified in paragraph
(g) of the NPRM (75 FR 59167,
September 27, 2010).

CAL requested that we extend the
compliance time to 30 months, when
116 of its airplanes will also require the
inspection specified in paragraph (i) of
the proposed AD (75 FR 59167,
September 27, 2010). This compliance
time extension would reduce CAL’s
modifications on its fleet from 5
airplanes to 4 airplanes per month. CAL
added that, even with this extended
compliance time, it would be difficult to
modify 4 (16 TR halves) per month
because of the limited number of spare
TR halves available.

Southwest Airlines (SWA) reported
that it would need to modify 39 of its
946 TRs each month to meet a 24-month
compliance time, and therefore
suggested a stepped compliance time
schedule, ranging from 12 months to 48
months, based on the service life of the
TR.

American Airlines (AAL) stated that
the 24-month compliance time will have
a significant impact on its “light” C
check.

We disagree to extend the compliance
time for paragraph (g) of this AD. In
developing an appropriate compliance
time for these actions, we considered
the urgency associated with the subject
unsafe condition, the practical aspect of
accomplishing the required
modification and the normal scheduled
maintenance times for most affected
operators. In consideration of these
items and of parts availability, we have
determined that the proposed 24-month
compliance time for the modification
will ensure an acceptable level of safety.
According to the provisions of

paragraph (o) of this AD, however, we
may approve requests to adjust the
compliance time if the request includes
data substantiating that the new
compliance time would provide an
acceptable level of safety. We have not
changed the final rule regarding this
issue.

Request To Clarify Service Information

AAL requested that the service
instructions for Boeing Service Bulletin
737-78-1082, dated March 25, 2010;
and Boeing Service Bulletin 737-78—
1088, dated May 12, 2010; be revised to
incorporate general findings and
clarifications. AAL asserted that not
addressing these issues could adversely
affect accomplishment of these service
bulletins.

We agree that additional clarification
would be beneficial in the identified
areas of Boeing Service Bulletin 737—
78-1082, dated March 25, 2010; and
Boeing Service Bulletin 737-78-1088,
dated May 12, 2010. Such minor
clarifications, however, are not
necessary for compliance with this AD.
We have provided AAL’s comments to
Boeing for review and incorporation, as
necessary, into future revisions of those
service bulletins, which might be
approved as a global alternative method
of compliance with this AD if we can
substantiate that the revision provides
an acceptable level of safety. We have
not changed the final rule regarding this
issue.

Request for Optional Repair

SWA requested that we revise
paragraph (i) of the NPRM (75 FR 59167,
September 27, 2010) to allow cold-
bonding methods for repairing damaged
areas, in addition to the autoclave
procedures specified in Boeing Service
Bulletin 737-78-1088, dated May 12,
2010. That service bulletin permits
curing repaired areas only as specified
in the Boeing 737-700 Structural Repair
Manual (SRM), which specifies the
autoclave procedures. According to
SWA, this would require operators to
pull TRs for repair at an approved
overhaul facility, thereby increasing the
turn time for repairs since only five
Boeing-approved overhaul facilities
have autoclave capabilities.

We disagree with the request to allow
the cold-bonding procedure. Boeing and
the FAA are unaware of any cold-
bonding methods that would be
applicable to the composite TR inner
wall on the affected airplanes. Current
SRM repair methods for composite
structure involve either autoclave or
vacuum bag/heat blanket cure methods.
But Boeing Service Bulletin 737-78—
1088, dated May 12, 2010, and the
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alternative Boeing Service Bulletin 737-
78-1079, Revision 2, dated June 7, 2010,
limit the SRM repairs for the TR inner
wall to autoclave cures. For the areas
being repaired on the inner wall, the
additional plies required to make a
structurally adequate vacuum bag-cured
repair are excessive and would make the
inner wall unusable. We therefore find
it appropriate for those service bulletins
to specify autoclave curing only. In
addition, Boeing has evaluated the
potential number of repairs that would
be done at overhaul facilities with
autoclave capabilities, and does not
foresee a problem addressing the
corrective actions on the affected
airplanes within the compliance times.
We have not changed the final rule
regarding this issue.

Request To Revise Compliance Time for
Certain Inspections

SWA requested that we revise
paragraph (i) of the proposed AD (75 FR
59167, September 27, 2010), which
proposed certain inspections in
accordance with Boeing Service Bulletin
737-78-1088, dated May 12, 2010. SWA
recommended a minimum of 48
months, “per [this service bulletin],” for
these actions. (The compliance time in
the proposed AD ranged from 30 to 96
months.)

We disagree with the request. As
stated previously, when we developed
the compliance time for this AD action
we considered the safety implications of
the identified unsafe condition, the
average utilization rate of the affected
fleet, the practical aspects of performing
the inspections on the fleet during
regular maintenance periods, and the

availability of replacement parts. We
have determined that the proposed
compliance times are appropriate. We
have not changed the final rule
regarding this issue.

Request for Clarification of Certain
Procedures

AAL described difficulty in
accomplishing the actions specified in
Boeing Service Bulletin 737-78-1079,
Revision 2, dated June 7, 2010
(paragraph (n) of the NPRM (75 FR
59167, September 27, 2010)): Seals must
be installed individually, the fire seal
can tear and need replacement, and the
roller edge of the insulation blanket
interferes with the upper fire seal
support flange insulations. AAL
received some additional installation
instructions from Boeing and
recommended that they be included in
this service bulletin.

We agree that additional clarification
may be beneficial, but we find that
accomplishing the actions specified in
the Accomplishment Instructions of
Boeing Service Bulletin 737-78-1079,
Revision 2, dated June 7, 2010, will
address the identified unsafe condition.
We have provided AAL’s comments to
Boeing for review and incorporation, as
necessary, into a future service bulletin
revision, which might be approved as an
alternative method of compliance with
this AD if we can substantiate that the
revision provides an acceptable level of
safety. We have not changed the final
rule regarding this issue.

Additional Changes to NPRM (75 FR
59167, September 27, 2010)

Paragraph (n) of this AD specifies the
optional accomplishment of certain

ESTIMATED COSTS

actions in accordance with Boeing
Service Bulletin 737-78-1079, Revision
2, dated June 7, 2010. That service
bulletin incorrectly notes that removal
of a compression pad assembly is not
necessary if the adjacent inner wall area
does not show signs of heat damage,
because the compression pad assembly
is made from titanium. This AD requires
removing the affected compression pads
and inspecting the underlying structures
as part of this optional action, regardless
whether a pad assembly is made of
titanium or aluminum alloy. Boeing has
indicated that the incorrect notes may
be removed in a future revision of that
service bulletin; if so, we may approve
the revised service bulletin as a global
AMOC with the requirements of this
AD.

We have revised or added certain
headers in this AD. We have also
revised the wording in paragraphs (1)
and (n) of this AD; this change has not
changed the intent of those paragraphs.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We also determined that this change
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD affects 710
airplanes of U.S. registry. The following
table provides the estimated costs for
U.S. operators to comply with this AD,
at an average labor rate of $85 per hour.

Actions (service bulletin)

Work hours

Parts

Cost per product

Number of
U.S.-registered
airplanes

Fleet cost

Modification (Boeing Service Bulletin
737-78-1082, dated March 25,
2010).

Insulation replacement (Boeing Serv-
ice Bulletin 737-78-1063, Revision
2, dated October 7, 1994).

Software update (CFM CFM56-7B | 1
Service Bulletin 73-0135, dated
March 30, 2007).

Inspections (Boeing Service Bulletin
737-78-1088, dated May 12, 2010).

Modifications (Boeing Service Bulletin
737-78-1069, Revision 4, dated
June 16, 2005).

Inspections and modification (Boeing
Service Bulletin 737-78-1079, Re-
vision 2, dated June 7, 2010) (if
done as an option to Boeing Serv-
ice Bulletin 737—78-1088 and Boe-
ing Service Bulletin 737-78-1082).

14 per engine
18 per engine

$2,065 or $3,702 ..

$2,070 or $3,391 ..

$4,445 or $6,082

$8,360 or $9,681

Up to $4,318,220.

$45,900.

Up to $60,350.

$2,112,250.

$2,861,100.

Optional action.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-05-02 The Boeing Company:
Amendment 39-16974; Docket No.
FAA—-2010-0858; Directorate Identifier
2010-NM-183—-AD.

(a) Effective Date
This AD is effective May 10, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-600, =700, —700C, —800, and —900
series airplanes; certificated in any category;

as identified in Boeing Service Bulletin 737—
78-1082, dated March 25, 2010.

(d) Subject

Air Transport Association (ATA) of
America Code 78: Engine exhaust.

(e) Unsafe Condition

This AD results from reports of heat
damage to the inner wall of the thrust
reversers. The Federal Aviation
Administration is issuing this AD to detect
and correct such heat damage, which could
result in separation of adjacent components
and consequent structural damage to the
airplane, damage to other airplanes, and
injury to people on the ground.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Modification of Thrust Reverser Inner
Wall

Except as required by paragraph (m) of this
AD: Within 24 months after the effective date
of this AD, modify the thrust reverser inner
wall, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-78-1082, dated March
25, 2010.

(h) Actions Concurrent With Paragraph (g) of
This AD

Before or concurrently with
accomplishment of the requirements of
paragraph (g) of this AD, do the actions
specified in paragraphs (h)(1) and (h)(2) of
this AD, as applicable.

(1) For airplanes identified in Boeing
Service Bulletin 737-78-1063, Revision 2,
dated October 7, 1999: Replace the inner wall
blanket insulation, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737—-78-1063, Revision 2,
dated October 7, 1999.

(2) For airplanes equipped with engines
identified in CFM CFM56-7B Service
Bulletin 73-0135, dated March 30, 2007:
Install updated full-authority digital
electronic control (FADEC) software, in
accordance with the Accomplishment
Instructions of CFM CFM56-7B Service
Bulletin 73-0135, dated March 30, 2007.

(i) Inspection/Measurement

At the applicable time specified in
paragraph (j) of this AD: Do the actions
specified in paragraphs (i)(1), (i)(2), and (i)(3)
of this AD, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-78-1088, dated May 12,
2010. If any damage or discrepancy is found,
before further flight, do all applicable
corrective actions, in accordance with
Accomplishment Instructions of Boeing
Service Bulletin 737-78-1088, dated May 12,
2010; except as required by paragraph (k) of
this AD; and except where the service
bulletin refers to “unsatisfactory” findings,
this AD assumes those parts or locations are
“unserviceable.”

(1) Do a detailed inspection for damage of
the engine side and inner wall side of the
upper and lower insulation blankets.

(2) Measure the electrical conductivity on
the aluminum upper compression pads 2 and
3, as applicable.

(3) Inspect for discrepancies of the thrust
reverser inner wall (including an ultrasonic
inspection for interply delamination and
skin-to-core disbond, a detailed inspection
for signs of heat damage as applicable, and
a detailed inspection for loose fasteners
where the inner wall attaches to the hinge
beam and at the fasteners for the compression
pads).

(j) Compliance Times for Paragraph (i) of
This AD

Do the actions specified in paragraph (i) of
this AD at the applicable time specified in
paragraph ()(1), ()(2), ()(3), ()(4), or ()(5) of
this AD.

(1) For airplanes with thrust reverser part
number (P/N) 315A2295-003 through
315A2295-154 inclusive: Do the actions
within 30 months after the effective date of
this AD.

(2) For airplanes with thrust reverser P/N
315A2295-155 through 315A2295-174
inclusive: Do the actions within 60 months
after the effective date of this AD.

(3) For airplanes with thrust reverser P/N
315A2295-175 through 315A2295-190
inclusive: Do the actions within 72 months
after the effective date of this AD.

(4) For airplanes with thrust reverser P/N
315A2295-191 through 315A2295-198
inclusive: Do the actions within 84 months
after the effective date of this AD.

(5) For airplanes with thrust reverser P/N
315A2295-199 through 315A2295-202
inclusive: Do the actions within 96 months
after the effective date of this AD.

(k) Exception to Boeing Service Bulletin 737-
78-1088 Procedures

Where Boeing Service Bulletin 737-78—
1088, dated May 12, 2010, specifies to
contact Boeing for appropriate action, repair
before further flight in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA. For
a repair method to be approved, the repair
must meet the certification basis of the
airplane, and the approval must specifically
refer to this AD.
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(1) Concurrent Actions for Paragraph (i) of
This AD

For airplanes identified in Boeing Service
Bulletin 737-78-1069, Revision 4, dated June
16, 2005: Before or concurrently with the
accomplishment of the requirements of
paragraph (i) of this AD, modify the thrust
reverser inner wall and insulation blankets,
in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 737—
78-1069, Revision 4, dated June 16, 2005.
This paragraph provides credit for the actions
specified in Boeing Service Bulletin 737-78—
1069, Revision 4, dated June 16, 2005, if
those actions were performed before the
effective date of this AD using Boeing Service
Bulletin 737-78-1069, Revision 1, dated June
13, 2002; Revision 2, dated February 6, 2003;
or Revision 3, dated August 5, 2004.

(m) Concurrent Actions for Paragraph (i) of
This AD Done Before the Compliance Time
for paragraph (g) of This AD

If the actions required by paragraph (i) of
this AD are done before the compliance time
specified in paragraph (g) of this AD: Before
or concurrently with the accomplishment of
the actions required by paragraph (i) of this
AD, the modification required by paragraph
(g) of this AD must be done.

(n) Option to Requirements of Paragraphs (g)
and (i) of This AD

Accomplishment of all of the actions
(including inspections and modification)
specified in Boeing Service Bulletin 737-78—
1079, Revision 2, dated June 7, 2010, within
24 months after the effective date of this AD,
is acceptable for compliance with the
requirements of paragraphs (g) and (i) of this
AD; except that this AD requires removing
the affected compression pads and inspecting
the underlying structures regardless whether
a pad assembly is made of titanium or
aluminum alloy. Accomplishment of all of
the actions (including inspections and
modification) specified in Boeing Service
Bulletin 737-78-1079, Revision 2, dated June
7, 2010, within 24 months after the effective
date of this AD, is acceptable for compliance
with the requirements of this AD provided
applicable repairs are done before further
flight, and provided the applicable actions
specified in paragraphs (h)(1), (h)(2), and (1)
of this AD have been done. This paragraph
provides credit for the actions specified in
Boeing Service Bulletin 737-78-1079,
Revision 2, dated June 7, 2010, if those
actions were done before the effective date of
this AD using Boeing Service Bulletin 737—
78-1079, dated August 6, 2007; or Revision
1, dated December 17, 2007.

(o) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(p) Related Information

For more information about this AD,
contact Chris R. Parker, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6496; fax: 425-917—
6590; email: chris.r.parker@faa.gov.

(q) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) Boeing Service Bulletin 737-78-1063,
Revision 2, dated October 7, 1999.

(ii) Boeing Service Bulletin 737-78-1069,
Revision 4, dated June 16, 2005.

(iii) Boeing Service Bulletin 737-78-1082,
dated March 25, 2010.

(iv) Boeing Service Bulletin 737-78-1088,
dated May 12, 2010.

(v) CFM CFM56—-7B Service Bulletin 73—
0135, dated March 30, 2007.

(2) If you accomplish the optional actions
specified by this AD, you must use the
following service information to perform
those actions, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference (IBR) of the following service
information:

(i) Boeing Service Bulletin 737-78-1079,
Revision 2, dated June 7, 2010.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1; fax
206-766—5680; email
me.boecom@boeing.com; Internet https://
www.myboeingfleet.com. For CFM service
information identified in this AD, contact
CFM International, Technical Publications
Department, 1 Neumann Way, Cincinnati,
Ohio 45215; phone: 513-552—2800; fax: 513—
552-2816; Internet: http://www.cfm56.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
22, 2012.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-8038 Filed 4—4-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0331; Directorate
Identifier 2011-NM-119-AD; Amendment
39-17008; AD 2012-07-02]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Model A340-500 and —600 series
airplanes. This AD requires repetitive
inspections of the forward and aft
attachment fittings and of the swan neck
for cracks, and replacing the attachment
fittings and the swan neck with
serviceable ones if necessary. This AD
was prompted by reports of cracks on
the forward attachment fittings of the
left and right sides of the forward hinge
of the nose landing gear (NLG) aft door.
We are issuing this AD to detect and
correct cracks of the forward attachment
fittings and the swan neck, which could
lead to the in-flight detachment of the
NLG aft door and result in injury to
persons on the ground or damage to the
airplane.

DATES: This AD becomes effective April
20, 2012.

The Director of the Federal Register
approved the incorporation by reference
of the service information listed in the
AD as of April 20, 2012.

We must receive comments on this
AD by May 21, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
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M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0088,
dated May 13, 2011 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

An operator has reported cracks on the aft
hinge forward (FWD) fittings (hinge #5) of the
NLG aft doors (Right Hand (RH) side or Left
Hand (LH) side). The cracks extended by
approximately 15 millimetres from the upper
hole to the edge of the fittings.

Investigation has revealed that these cracks
have initiated due to fatigue loads and
propagated under bending load.

Cracks on the NLG aft door fittings, if not
corrected, could lead to the inflight
detachment of the door, possibly resulting in
injury to persons on the ground or damage
to the aeroplane.

In order to maintain the structural integrity
of the NLG aft door aft hinge attachment
fittings, EASA issued EASA AD 2010-0028
[which corresponds to FAA AD 2011-08-03,
Amendment 39-16653 (71 FR 20496, April
13, 2011)], which requires repetitive
inspections at hinge #5.

Additional investigations have shown that
inspections are also necessary for the hinge
#4.

For the reasons described above, this
[EASA] AD requires repetitive [detailed]
inspections of the FWD and AFT attachment
fittings and [high frequency eddy current
inspections] of the swan neck at the forward
hinge #4 and their replacement, as necessary.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A340-52-5017, including
Appendices 1 and 2, dated February 17,
2011. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCALI

FAA'’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

Differences Between the AD and the
MCAI or Service Information

Although the MCAI or service
information allows further flight after
cracks are found, paragraph (g) of this
AD requires that you replace both the
forward and aft fittings before further
flight if any crack is found.

FAA'’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2012—-0331;
Directorate Identifier 2011-NM-119-
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
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the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-07-02 Airbus: Amendment 39-17008.
Docket No. FAA—2012-0331; Directorate
Identifier 2011-NM-119—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 20, 2012.

(b) Affected ADs
None.
(c) Applicability
This AD applies to Airbus Model A340—

541 and —642 airplanes, certificated in any
category, all manufacturer serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 52: Doors.

(e) Reason

This AD was prompted by reports of cracks
on the forward attachment fittings of the left
and right sides of the forward hinge of the
nose landing gear (NLG) aft door. We are
issuing this AD to detect and correct cracks
of the forward attachment fittings and the
swan neck, which could lead to the in-flight
detachment of the NLG aft door and result in
injury to persons on the ground or damage
to the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Repetitive Inspections and Corrective
Action of the Forward and Aft Attachment
Fittings of the Forward Hinge (#4) of the
NLG Aft Door

Before the accumulation of 4,500 total
flight cycles or within 50 flight cycles after
the effective date of this AD, whichever
occurs later: Do a detailed visual inspection
for any cracking of the forward attachment
fittings of the forward hinge (#4) of the NLG
aft door of the left side and right side doors,
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A340-52-5017, excluding
Appendices 1 and 2, dated February 17,
2011.

(1) If no crack is found: Thereafter repeat
the inspection required in paragraph (g) of
this AD at intervals not to exceed 500 flight
cycles.

(2) If any crack is found during any
inspection required in paragraph (g) of this
AD: Before further flight, replace both the
forward and aft fittings with serviceable

fittings on the forward hinge (#4) of the
affected NLG aft door, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A340-52-5017,
excluding Appendices 1 and 2, dated
February 17, 2011.

(h) Action Requirement for Part
Replacement of the Forward and Aft
Attachment Fittings of the Forward Hinge
(#4) of the NLG Aft Door

If any forward and aft attachment fittings
of the forward hinge (#4) of the NLG aft door
have been replaced as required in paragraph
(g)(2) of this AD: Before the accumulation of
4,500 flight cycles on the forward fitting, do
the inspection required in paragraph (g) of
this AD.

(i) Repetitive Inspections and Corrective
Actions of the Swan Neck of the Forward
Hinge (#4) of the NLG Aft Door

Before the accumulation of 4,500 total
flight cycles or within 50 flight cycles after
the effective date of this AD, whichever
occurs later: Perform a high frequency eddy
current inspection for any cracking of the
swan neck of the forward hinge (#4) of the
NLG aft door of the left side and right side
doors, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A340-52-5017,
excluding Appendices 1 and 2, dated
February 17, 2011.

(1) If no crack is found: Thereafter repeat
the inspection required in paragraph (i) of
this AD at intervals not to exceed 500 flight
cycles.

(2) If any crack is found during any
inspection required in paragraphs (i) of this
AD: Before further flight, replace the swan
neck with a serviceable swan neck on the
forward hinge (#4) of the affected NLG aft
door, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A340-52-5017,
excluding Appendices 1 and 2, dated
February 17, 2011.

(j) Action Requirement for Part Replacement
of the Swan Neck of the Forward Hinge (#4)
of the NLG Aft Door

If any swan neck of the NLG aft door
forward hinge (#4) is replaced as specified in
paragraph (i)(2) of this AD: Before the
accumulation of 4,500 flight cycles on the
swan neck, repeat the inspection required in
paragraph (i) of this AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to Attn:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)

227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Special Flight Permits: Special flight
permits, as described in Section 21.197 and
Section 21.199 of the Federal Aviation
Regulations (14 CFR 21.197 and 21.199), are
not allowed.

(1) Related Information

Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Aviation Safety Agency Airworthiness
Directive 2011-0088, dated May 13, 2011;
and Airbus Mandatory Service Bulletin
A340-52-5017, excluding Appendices 1 and
2, dated February 17, 2011; for related
information.

(m) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(2) Airbus Mandatory Service Bulletin
A340-52-5017, excluding Appendices 1 and
2, dated February 17, 2011.

(3) For Airbus service information
identified in this AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax +33
5 61 93 45 80; email airworthiness.A330-
A340@airbus.com; Internet http://
www.airbus.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on March
23, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-7848 Filed 4—4—12; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0355; Directorate
Identifier 2011-SW-013—-AD; Amendment
39-17007; AD 2012-07-01]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Agusta
S.p.A. (Agusta) Model AB412
helicopters with certain tail rotor blades
(blades) installed. This AD requires,
before further flight, removing and
replacing each affected blade with an
airworthy blade. This AD is prompted
by incidents where a blade tip weight
separated from a blade in flight on other
model helicopters with common part-
numbered blades. It has been
determined that this unsafe condition
may also exist on the specified Agusta
model helicopters. The actions specified
in this AD are intended to prevent loss
of the blade tip weight, loss of a blade,
and subsequent loss of control of the
helicopter.

DATES: This AD becomes effective April
20, 2012.

We must receive comments on this
AD by June 4, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:(202) 493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
comments received, and other
information. The street address for the

Docket Operations Office (telephone
(800) 647—-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this AD, contact Agusta Westland,
Customer Support & Services, Via Per
Tornavento 15, 21019 Somma Lombardo
(VA) Italy, ATTN: Giovanni Cecchelli;
telephone 39-0331-711133; fax 39 0331
711180; or at http://
www.agustawestland.com/technical-
bullettins. You may review a copy of the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Boulevard, Room 663, Fort Worth,
Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
Regulations and Policy Group,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, TX 76137;
telephone (817) 222-5110; email
sharon.y.miles@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments prior to it becoming effective.
However, we invite you to participate in
this rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that resulted from
adopting this AD. The most helpful
comments reference a specific portion of
the AD, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time. We will file
in the docket all comments that we
receive, as well as a report summarizing
each substantive public contact with
FAA personnel concerning this
rulemaking during the comment period.
We will consider all the comments we
receive and may conduct additional
rulemaking based on those comments.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Emergency AD
No.: 2010-0272-E, dated December 22,
2010 (EAD 2010-0272-E), to correct an
unsafe condition for the Agusta Model
AB204B, AB205A-1, AB206A, AB206B,
AB212, AB412 and AB412EP

helicopters. EASA advises that Rotor
Blades Inc. (RBI) informed Bell
Helicopter Textron Inc. (BHTI) about
four incidents of a blade tip weight
separating from a blade in flight, and the
subsequent investigation showed that
these occurrences were caused by
improper repair actions by RBI. EASA
states that to address this safety
concern, BHTI issued several alert
service bulletins (ASBs) applicable to
U.S. and Canada manufactured Bell type
designs. In response to these ASBs,
Transport Canada issued Emergency AD
CF-2007-21R1 (dated November 30,
2010), and the FAA issued Emergency
AD 2010-26-52 (dated December 10,
2010). EASA states that although the
unsafe condition has been detected only
on parts manufactured by BHTI and
installed on BHTT helicopters, the
possibility exists, due to part number
commonality between the rotor blade
type designs, that the affected parts may
be installed on corresponding Agusta
helicopter types, among others, for
helicopter models not type certificated
in the U.S. Agusta has issued Bollettino
Tecnico (BT) 412-130, dated December
20, 2010 (BT 412-130), to inform
affected owners and operators of this
unsafe condition, and EASA issued EAD
2010-0272-E in response to the BT to
address this unsafe condition.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Italy and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with Italy, EASA, its
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs.

Related Service Information

We reviewed BT 412—130, which
references Bell Helicopter ASB No. 412—
07-123 Revision B, dated November 22,
2010, and specifies removing any
affected tail rotor blade, returning the
removed blade to Agusta, and replacing
it with an airworthy blade. EASA
classified this BT as mandatory and
issued EAD 2010-0272-E to ensure the
continued airworthiness of these
helicopters.

AD Requirements

This AD requires, before further flight,
unless already accomplished, replacing
any affected blade with an airworthy
blade. An airworthy blade is one that
has a part number and a serial number
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not included in the Applicability
section of this AD. Affected blades are

those having a part number and serial
number as follows:

Part No.

Serial No.

212-010-750-105
212-010-750-105FM
212-010-750-113
212-010-750-113FM

A-11923.

212-010-750-133 A-15602.

A-10090, A-10836, A-10857, A-11207, A-11332, A-11617, A-11828, A—12043, or A-12091.

A-14953, A-15090, or CS-12702.

A-12240, A-12286, A-12296, A-12398, A-12640, A-12670, A-12789, A-13033, A-13088 A-13096, A—
13106 A-13134, A-13199, A-13264, A—13366, or A—13539.

No helicopters of this type are
registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Registry
in the future.

Differences Between This AD and the
EASA AD

EASA AD 2010-0272-E applies to
Agusta S.p.A. Model AB204B, AB205A—
1, AB206A, AB212, AB412, and
AB412EP helicopters. This AD only
applies to the U.S. type certificated
Agusta Model AB412 helicopters.

Costs of Compliance

There are no costs of compliance
because no helicopters of this type
design are on the U.S. Registry.

FAA’s Justification and Determination
of the Effective Date

Since there are currently no affected
helicopters on the U.S. Registry, we
believe it is unlikely that we would
receive any adverse comments or useful
information about this AD from U.S.
Operators. Since an unsafe condition
exists that requires the immediate
adoption of this AD, we have
determined that notice and opportunity
for prior public comment before issuing
this AD are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new Airworthiness

Directive (AD):

2012-07-01 Agusta S.p.A.: Amendment 39—
17007; Docket No. FAA-2012—-0355;
Directorate Identifier 2011-SW-013—-AD.

(a) Applicability

This AD applies to Agusta S.p.A. Model
AB412 helicopters with the following tail
rotor blades installed:

Part No.

Serial No.

212-010-750-105
212-010-750-105FM ...
212-010-750-113
212-010-750-113FM

A-11923.

212-010-750-133 A-15602.

A-10090, A-10836, A-10857, A-11207, A-11332, A-11617, A-11828, A—12043, or A-12091.

A-14953, A-15090, or CS-12702.

A-12240, A-12286, A-12296, A—12398, A-12640, A-12670, A—12789, A-13033, A-13088, A-13096, A—
13106, A-13134, A-13199, A-13264, A—13366, or A—13539.

(b) Unsafe Condition

This AD defines the unsafe condition as
separation of the tail rotor blade (blade) tip
weight from a blade in flight, causing
vibration. This condition could result in loss

of a tail rotor blade and subsequent loss of
control of the helicopter.

(c) Effective Date

This airworthiness directive (AD) becomes
effective April 20, 2012.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.
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(e) Required Actions

Before further flight, replace any affected
blade with an airworthy blade, defined as
one that has a part number and a serial
number not listed in the Applicability
section of this AD.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Sharon Miles,
Aviation Safety Engineer, Regulations and
Policy Group, Rotorcraft Directorate, FAA,
2601 Meacham Blvd., Fort Worth, TX 76137;
telephone (817) 222-5110; email
sharon.y.miles@faa.gov.

(2) For operations conducted under a Part
119 operating certificate or under Part 91,
Subpart K, we suggest that you notify your
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office or certificate holding
district office, before operating any aircraft
complying with this AD through an AMOC.

(g) Additional Information

(1) Agusta Bollettino Tecnico 412-130,
dated December 20, 2010, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Agusta Westland, Customer
Support & Services, Via Per Tornavento 15,
21019 Somma Lombardo (VA) Italy, ATTN:
Giovanni Cecchelli; telephone 39-0331-
711133; fax 39 0331 711180; or at http://
www.agustawestland.com/technical-
bullettins. You may review a copy of the
referenced service information at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

(2) The subject of this AD is addressed in
the European Aviation Safety Agency
Emergency AD No.: 2010-0272-E, dated
December 22, 2010.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6410, tail rotor blades.

Issued in Fort Worth, Texas, on March 26,
2012.
Scott A. Horn,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2012-8058 Filed 4—4—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1064; Directorate
Identifier 2011-NM-075-AD; Amendment
39-16984; AD 2012-06-03]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model BD-100-1A10 (Challenger
300) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Bombardier, Inc. Model BD-100-1A10
(Challenger 300) airplanes. This AD was
prompted by reports that the horizontal
stabilizer trim actuator (HSTA) no-back
and the number 1 motor brake assembly
(MBA) can both fail dormant. This AD
requires revising the airplane
maintenance schedule to include new
functional tests of the HSTA no-back
and HSTA brake system. We are issuing
this AD to prevent dormant failure of
the HSTA no-back and the number 1
MBA, which along with additional
component failure could result in an
uncontrollable horizontal stabilizer
surface runaway without the ability to
retrim, and consequent loss of the
airplane.

DATES: This AD becomes effective May
10, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 10, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://www.
regulations.gov or in person at the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would

apply to the specified products. That
NPRM was published in the Federal
Register on October 11, 2011 (76 FR
62669), and proposed to correct an
unsafe condition for the specified
products. The MCATI states:

It was discovered that the Horizontal
Stabilizer Trim Actuator (HSTA) No Back
and the Number 1 Motor Brake Assembly
(MBA) can both fail dormant. A failure of the
HSTA No Back and the Brake System along
with additional component failure could
result in an uncontrollable horizontal
stabilizer surface runaway without the ability
to retrim. This condition, if not corrected,
could lead to the loss of the aeroplane.

As a result, new Airworthiness Limitation
Tasks, consisting of a functional test of the
HSTA No Back and a functional test of the
HSTA Brake System, have been introduced to
ensure that a dormant failure of either
component is detected and corrected.

This [TCCA] directive mandates the
revision of the approved maintenance
schedule to include these new tasks,
including phase-in schedules.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the single comment
received.

Request To Revise Number of U.S.-
Registered Airplanes

The commenter, Matthew B. Mitchell,
stated that the number of U.S.-registered
Model BD-100-1A10 airplanes exceeds
the 76 airplanes shown in the Costs of
Compliance section of this AD, and
should be 238 airplanes, to agree with
Aircraft Geometric Height Measurement
Element (AGHME) figures.

We agree to revise the number of U.S.-
registered airplanes used to determine
the cost estimate in this AD. We have
confirmed with Bombardier, Inc., that
217 Model BD-100-1A10 airplanes are
registered in the U.S. We have changed
the figures in the “Costs of Compliance”
section of this AD accordingly.

Additional Changes Made to This AD

We have redesignated Note 1 of the
NPRM (76 FR 62669, October 11, 2011)
as paragraph (c)(2) of this AD, paragraph
(c) of the NPRM as paragraph (c)(1) of
this AD, and Note 2 of the NPRM as
Note 1 to paragraphs (g) and (h) of this
AD. We have also relocated Note 1 of
this AD to follow paragraph (g) of this
AD.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
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with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Costs of Compliance

We estimate that this AD will affect
217 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $18,445, or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Operations office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains the NPRM (76 FR 62669,
October 11, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-06-03 Bombardier, Inc.: Amendment
39-16984. Docket No. FAA—-2011-1064;
Directorate Identifier 2011-NM—-075-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective May 10, 2012.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to all Bombardier, Inc.
Model BD-100-1A10 (Challenger 300)
airplanes, certificated in any category.

(2) This AD requires revisions to certain
operator maintenance documents to include
new inspections. Compliance with these
tasks is required by 14 CFR 91.403(c). For
airplanes that have been previously
modified, altered, or repaired in the areas
addressed by these inspections, the operator
may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (j) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

(d) Subject

Air Transport Association (ATA) of
America Code 55: Stabilizers.

(e) Reason

This AD was prompted by reports that the
horizontal stabilizer trim actuator (HSTA) no-
back and the number 1 motor brake assembly
(MBA) can both fail dormant. We are issuing
this AD to prevent dormant failure of the
HSTA no-back and the number 1 MBA,
which along with additional component
failure could result in an uncontrollable
horizontal stabilizer surface runaway without
the ability to retrim, and consequent loss of
the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Add Task 27-40-00-107 to the
Maintenance Program

Within 30 days after the effective date of
this AD: Revise the maintenance program by
incorporating Task 27-40-00-107,
“Functional Test of the Horizontal Stabilizer
Trim Actuator (HSTA) No Back,” in
accordance with Bombardier Temporary
Revision 5—2-59, dated November 25, 2010,
to Section 5—10—40, of Part 2, of the
Bombardier Challenger 300 BD-100 Time
Limits/Maintenance Checks Manual. For this
task, the initial compliance time starts at the
applicable time specified in paragraph (g)(1)
or (g)(2) of this AD.

Note 1 to paragraphs (g) and (h) of this
AD: The maintenance program revision
required by paragraphs (g) and (h) of this AD
may be done by inserting a copy of
Bombardier Temporary Revision 5-2-59,
dated November 25, 2010, into Section 5—10—
40, of Part 2, of the Bombardier Challenger
300 BD-100 Time Limits/Maintenance
Checks Manual. When this Temporary
Revision has been included in the general
revisions of Section 5-10-40, of Part 2, of the
Bombardier Challenger 300 BD-100 Time
Limits/Maintenance Checks Manual, the
general revisions may be inserted in Section
5-10-40, of Part 2, of the Bombardier
Challenger 300 BD—100 Time Limits/
Maintenance Checks Manual, provided that
the relevant information in the general
revision is identical to that in Bombardier
Temporary Revision 5-2-59, dated
November 25, 2010, to Section 5-10—40, of
Part 2, of the Bombardier Challenger 300 BD-
100 Time Limits/Maintenance Checks
Manual.

(1) For HSTAs with 2,600 or fewer total
flight hours on the HSTA as of the effective
date of this AD: Prior to the accumulation of
3,000 total flight hours on the HSTA.

(2) For HSTAs with more than 2,600 total
flight hours on the HSTA as of the effective
date of this AD: Within 400 flight hours or
6 months after the effective date of this AD,
whichever occurs first.

(h) Add Task 27-41-05-105 to the
Maintenance Program

Within 30 days after the effective date of
this AD, whichever occurs later: Revise the
maintenance program by incorporating Task
27-41-05-105, “Functional Test of the
Horizontal Stabilizer Trim Actuator (HSTA)
Brake System,” in accordance with
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Bombardier Temporary Revision 5-2—59,
dated November 25, 2010, to Section 5—-10—
40, of Part 2, of the Bombardier Challenger
300 BD-100 Time Limits/Maintenance
Checks Manual. For this task, the initial
compliance time starts at the applicable time
specified in paragraph (h)(1) or (h)(2) of this
AD.

(1) For airplanes with 400 or fewer total
flight hours as of the effective date of this
AD: Prior to the accumulation of 800 total
flight hours.

(2) For airplanes with more than 400 total
flight hours as of the effective date of this
AD: Within 400 flight hours or 12 months
after the effective date of this AD, whichever
occurs first.

(i) No Alternative Actions or Intervals

After accomplishing the revision required
by paragraphs (g) and (h) of this AD, no
alternative actions (e.g., inspections) or
intervals may be used unless the actions or
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j)(1) of this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—-228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

Refer to MCAI Canadian Airworthiness
Directive CF—2011-05, dated March 24, 2011;
and Bombardier Temporary Revision 5-2-59,
dated November 25, 2010, to Section 5—10—
40, of Part 2, of the Bombardier Challenger
300 BD-100 Time Limits/Maintenance
Checks Manual; for related information.

(1) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the

following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) Bombardier Temporary Revision 5-2—
59, dated November 25, 2010, to Section 5—
10—40, of Part 2, of the Bombardier
Challenger 300 BD-100 Time Limits/
Maintenance Checks Manual.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514—-855-5000; fax 514—
855—7401; email thd.crj@aero.bombardier.
com; Internet http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on March 9,
2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-8041 Filed 4—4-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0723; Directorate
Identifier 2010—-NM-080-AD; Amendment
39-16978; AD 2012-05-06]

RIN 2120-AA64
Airworthiness Directives; Lockheed

Martin Corporation/Lockheed Martin
Aeronautics Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
all Lockheed Martin Corporation/
Lockheed Martin Aeronautics Company
Model L-1011-385-1, L-1011-385—1—
14, and L-1011-385—-1-15 airplanes.
That AD currently requires
implementation of a Supplemental
Inspection Document (SID) program of
structural inspections to detect fatigue
cracking, and repair if necessary, to
ensure continued airworthiness of these
airplanes as they approach the
manufacturer’s original fatigue design
life goal. This new AD adds Model L—
1011-385-3 airplanes to the

applicability, changes certain inspection
thresholds, adds three new structurally
significant details (SSDs), and removes
an SSD that has been addressed by a
different AD. This AD was prompted by
an evaluation by the manufacturer of
usage and flight data that provided
additional information about certain
SSDs where fatigue damage is likely to
occur. We are issuing this AD to prevent
fatigue cracking that could compromise
the structural integrity of these
airplanes.

DATES: This AD is effective May 10,
2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of May 10, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of November 2, 1995 (60 FR
51713, October 3, 1995).

ADDRESSES: For service information
identified in this AD, contact Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company, Airworthiness
Office, Dept. 6A0M, Zone 0252, Column
P-58, 86 S. Cobb Drive, Marietta,
Georgia 30063; phone: 770—494-5444;
fax 770-494-5445; email
ams.portal@Imco.com; Internet http://
www.lockheedmartin.com/ams/tools/
TechPubs.html. You may review copies
of the referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Carl
Gray, Aerospace Engineer, Airframe
Branch, ACE-117A, FAA, Atlanta
Aircraft Certification Office (ACO), 1701
Columbia Avenue, College Park, Georgia
30337; phone: 404—474-5554; fax 404—
474-5606; email: Carl. W.Gray@faa.gov.

SUPPLEMENTARY INFORMATION:
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Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 95-20-04 R1,
Amendment 39-9454 (60 FR 63414,
December 11, 1995). That AD applies to
the specified products. The NPRM
published in the Federal Register on
August 8, 2011 (76 FR 48049). That
NPRM proposed to continue to require
implementation of a SID program of
structural inspections to detect fatigue
cracking, and repair if necessary. That
NPRM also proposed to add Model L—
1011-385-3 airplanes to the
applicability, change certain inspection
thresholds and intervals for Model L—
1011-385-1, L-1011-385—-1-14, and L—
1011-385-1-15 airplanes, include three
additional SSDs for Model L-1011-385—
3 airplanes, and remove an SSD that has
been addressed by a different AD action.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal NPRM (76 FR
48049, August 8, 2011) and the FAA’s
response to each comment.

Request To Withdraw NPRM (76 FR
48049, August 8, 2011)

An anonymous commenter requested
that we stop “regulating job(s) out of
this country” and leave companies

alone to run their business as they see
fit.

We infer the commenter is requesting
that we withdraw the NPRM (76 FR
48049, August 8, 2011). We disagree.
This AD addresses an identified unsafe
condition. If the structural inspections
required by this AD are not done, an
airplane could develop fatigue cracking
that could compromise the structural
integrity of the airplane. We have not
revised this AD in this regard.

Request To Clarify Reference

Lockheed Martin requested that we
clarify the section of the document
referenced in paragraph (g)(5) of the
NPRM (76 FR 48049, August 8, 2011) by
replacing “Appendix VI with “Section
VI., Appendix.” The commenter noted
that there is no Appendix VI in the
document and that there is a section VI
titled Appendix.

We agree, for the reason provided by
the commenter. We have revised
paragraph (g)(5) of this AD accordingly.

Clarification of Repair Service
Information

We have added Note 1 following
paragraph (n)(1) of this AD to clarify
that guidance on doing repairs in
accordance with a “L—1011-385 Series
Supplemental Inspection Document”
specified in paragraph (n)(1) of this AD
can be found in the applicable service
bulletins identified in certain SSDs of

ESTIMATED COSTS

the “L-1011-385 Series Supplemental
Inspection Document.”

Explanation of Changes Made to This
AD

We have revised certain headers
throughout this AD. We have also
revised the wording in paragraph (g) of
this AD. These changes have not
changed the intent of this AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
48049, August 8, 2011) for correcting
the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM (76 FR 48049,
August 8, 2011).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 26
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Number of
Action Labor cost Parts cost Cost per product airplanes Cost fort us.
affected operators

Incorporate SID into maintenance pro- | 550 work-hours x $0 | $46,750 ....ccvveeueeeeen. 26 | $1,215,500.
gram [retained actions from AD 95— $85 per hour =
20-04 R1, Amendment 39-9454 (60 $46,750.

FR 63414, December 11, 1995)].

Initial inspections [retained actions from | 245 work-hours x $0 | $20,825 ....ccceeveneene 26 | $541,450.
AD 95-20-04 R1, Amendment 39— $85 per hour =
9454 (60 FR 63414, December 11, $20,825.

1995)].

Repetitive inspections [retained actions | 52 work-hours x $85 $0 | $4,420 per inspec- 26 | $114,920 per in-
from AD 95-20-04 R1, Amendment per hour = $4,420 tion cycle. spection cycle.
39-9454 (60 FR 63414, December 11, per inspection
1995)]. cycle.

Incorporate SID into maintenance pro- | 1 work-hour x 85 = $0 | $85 oo 2 | $170.
gram [new action for Model L-1011- $85.

385-3 airplanes].

Initial inspections [new action for Model | 48 work-hours x $85 $0 | $4,080 ....coeeuvvenrenns 2 | $8,160.
L-1011-385-3 airplanes]. per hour = $4,080.

Repetitive inspections [new action for | 44 work-hours x $85 $0 | $3,740 per inspec- 2 | $7,480 per inspec-
Model L-1011-385-3 airplanes]. per hour = $3,740 tion cycle. tion cycle.

per inspection
cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
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Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
95-20-04 R1, Amendment 39-9454 (60
FR 63414, December 11, 1995), and
adding the following new AD:

2012-05-06 Lockheed Martin Corporation/
Lockheed Martin Aeronautics Company:
Amendment 39-16978; Docket No.
FAA-2011-0723; Directorate Identifier
2010-NM-080—-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective May 10, 2012.

(b) Affected ADs

This AD supersedes AD 95-20-04 R1,
Amendment 39-9454 (60 FR 63414,
December 11, 1995).

(c) Applicability

All Lockheed Martin Corporation/
Lockheed Martin Aeronautics Company
Model L-1011-385-1, L-1011-385-1-14, L—
1011-385—-1-15, and L-1011-385-3
airplanes, certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the manufacturer of usage and flight data that
provided additional information about
certain structurally significant details (SSDs)
where fatigue damage is likely to occur. We
are issuing this AD to prevent fatigue
cracking that could compromise the
structural integrity of these airplanes.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Maintenance Program Revision

This maintenance program revision is
retained from AD 95-20-04 R1, Amendment
39-9454 (60 FR 63414, December 11, 1995):
For Model L-1011-385-1, L-1011-385-1—14,
and L-1011-385-1-15 airplanes: Within 12
months after November 2, 1995 (the effective
date of AD 95-20-04 R1, Amendment 39—
9454 (60 FR 63414, December 11, 1995)),
incorporate a revision into the maintenance
inspection program which provides for
inspection(s) of the structurally significant
details (SSD) defined in Lockheed Document
Number LG92ER0060, “L-1011-385 Series
Supplemental Inspection Document,” revised
January 1994. Doing the revision required by
paragraph (h) of this AD terminates the
requirement to revise the maintenance
inspections program specified in this
paragraph. Doing the inspections required by
paragraph (i) of this AD terminates the
corresponding inspection requirements of
this paragraph.

(1) The initial inspection for each SSD
must be performed at the later of the times
specified in paragraph (g)(1)(i) or (g)(1)(ii) of
this AD.

(i) Within one repeat interval measured
from November 2, 1996 (12 months after
November 2, 1995).

(ii) Prior to the threshold specified in
Lockheed Document Number LG92ER0060,
“L-1011-385 Series Supplemental
Inspection Document,” revised January 1994,
for that SSD.

(2) A 10 percent deviation from the
repetitive interval specified in Lockheed
Document Number LG92ER0060, “L-1011—
385 Series Supplemental Inspection
Document,” revised January 1994, for that

SSD is acceptable to allow for planning and
scheduling time.

(3) If Lockheed Document Number
LG92ER0060, “L-1011-385 Series
Supplemental Inspection Document,” revised
January 1994, specifies that inspection of any
SSD be performed at every “C’” check, those
inspections must be performed at intervals
not to exceed 5,000 hours time-in-service or
2,500 flight cycles, whichever occurs earlier.

(4) If Lockheed Document Number
LG92ER0060, “L-1011-385 Series
Supplemental Inspection Document,” revised
January 1994, specifies either the initial
inspection or the repetitive inspection
intervals for any SSD in terms of flight hours
or flight cycles, the inspection shall be
performed prior to the earlier of the terms
(whichever occurs first on the airplane: either
accumulated number of flight hours, or
accumulated number of flight cycles).

(5) The non-destructive inspection
techniques referenced in Section VI,
“Appendix,” of Lockheed Document Number
LG92ER0060, “L—-1011-385 Series
Supplemental Inspection Document,” revised
January 1994, provide acceptable methods for
accomplishing the inspections required by
paragraph (g) of this AD.

(h) New Requirements of This AD:
Maintenance Program Revision

For all airplanes: Within 12 months after
the effective date of this AD, incorporate a
revision into the maintenance inspection
program which provides for inspection(s) of
the SSDs defined in Lockheed Document
Number LG92ER0060, “L—1011-385 Series
Supplemental Inspection Document,” revised
April 2009. Doing this revision terminates
the requirement to revise the maintenance
inspection program as specified in paragraph
(g) of this AD.

(i) New Requirement of This AD: Threshold
and Intervals

For all airplanes: Do all applicable
inspections specified in Lockheed Document
Number LG92ER0060, ‘“L—-1011-385 Series
Supplemental Inspection Document,” revised
April 2009. Do the initial inspection or next
repetitive inspection at the applicable time
specified in paragraphs (i)(1) and (i)(2) of this
AD, except as provided by paragraphs (j), (k),
and (1) of this AD. Repeat the inspections
thereafter in accordance with the intervals
and actions specified in Lockheed Document
Number LG92ER0060, “L—-1011-385 Series
Supplemental Inspection Document,” revised
April 2009, except as provided by paragraphs
(j), (k), and (1) of this AD. The non-
destructive inspection techniques referenced
in Lockheed Document Number
LG92ER0060, “L—1011-385 Series
Supplemental Inspection Document,” revised
April 2009, provide acceptable methods for
accomplishing the inspections required by
this AD. Doing the inspections required by
this paragraph of this AD terminates the
corresponding inspection requirements of
paragraph (g) of this AD.

(1) For Model L-1011-385-3 airplanes;
and for Model L-1011-385-1, L-1011-385—
1-14, and L-1011-385-1-15 airplanes on
which the initial inspection required by
paragraph (g) of this AD has not been
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accomplished before the effective date of this
AD: Do the initial inspection at the later of
the times specified in paragraphs (i)(1)(i) and
(1)(1)(ii) of this AD.

(i) Within one repeat interval measured
from a date 12 months after the effective date
of this AD.

(ii) Before the threshold specified for that
SSD in Lockheed Document Number
LG92ER0060, “L—1011-385 Series
Supplemental Inspection Document,” revised
April 2009.

(2) For Model L-1011-385-1, L-1011-385—
1-14, and L-1011-385-1-15 airplanes on
which the initial inspection required by
paragraph (g) of this AD has been
accomplished before the effective date of this
AD: Do the next repetitive inspection at the
earlier of the times specified in paragraphs
(1)(2)(1) and (i)(2)(ii) of this AD.

(i) Within the next repetitive inspection
interval specified in Lockheed Document
Number LG92ER0060, “L—-1011-385 Series
Supplemental Inspection Document,” revised
January 1994, for that SSD.

(ii) Within one repeat interval measured
from a date 12 months after the effective date
of this AD; or within the next repetitive
interval specified in Lockheed Document
Number LG92ER0060, ‘“L—-1011-385 Series
Supplemental Inspection Document,” revised
April 2009, for that SSD; whichever occurs
later.

(j) Exception to Intervals—10 Percent
Deviation Allowed

For all airplanes: A 10 percent deviation
from the repetitive interval specified in
Lockheed Document Number LG92ER0060,
“L—1011-385 Series Supplemental
Inspection Document,” revised April 2009,
for that SSD is acceptable to allow for
planning and scheduling time.

(k) Exception to Intervals Specifying “C”
Check

For all airplanes: Where Lockheed
Document Number LG92ER0060, “L—-1011—
385 Series Supplemental Inspection
Document,” revised April 2009, specifies that
inspection of any SSD be performed at every
“C” check, those inspections must be
performed at intervals not to exceed 5,000
flight hours or 2,500 flight cycles, whichever
occurs earlier.

(1) Exceptions to Threshold and Intervals

For all airplanes: Where Lockheed
Document Number LG92ER0060, “L-1011—
385 Series Supplemental Inspection
Document,” revised April 2009, specifies
either the initial inspection or the repetitive
inspection intervals for any SSD in terms of
flight hours or flight cycles, the inspection
must be performed prior to the earlier of the
terms (whichever occurs first on the airplane:
either accumulated number of flight hours, or
accumulated number of flight cycles).

(m) Exception to Inspection Procedure

For all airplanes: There should be no repair
or modification work done in the inspection
area before the initial inspections required by
paragraph (i) of this AD; any changes in the
inspection area could affect the inspection
procedure.

(n) New Requirements of This AD: Repair

For all airplanes: If any cracking is found
in any SSD during any inspection required
by this AD, prior to further flight, repair in
accordance with paragraph (n)(1), (n)(2), or
(n)(3) of this AD:

(1) In accordance with the Lockheed
Document Number LG92ER0060, “L-1011—
385 Series Supplemental Inspection
Document,” revised January 1994; or revised
April 2009. After doing the revision required
by paragraph (h) of this AD, repair in
accordance with Lockheed Document
Number LG92ER0060, “L-1011-385 Series
Supplemental Inspection Document,” revised
April 2009.

Note 1 to paragraph (n)(1) of this AD:
Guidance on doing repairs in accordance
with a “L-1011-385 Series Supplemental
Inspection Document” specified in paragraph
(n)(1) of this AD can be found in the
applicable service bulletins identified in
certain SSDs of the “L—1011-385 Series
Supplemental Inspection Document”
specified in paragraph (n)(1) of this AD.

(2) In accordance with Lockheed L-1011
Structural Repair Manual, Revision 80, dated
December 15, 2009.

(3) In accordance with a method approved
by the Manager, Atlanta Aircraft Certification
Office (ACO), FAA.

(o) New Requirements of This AD: Reporting

For all airplanes: At the later of the times
specified in paragraphs (0)(1) and (0)(2) of
this AD, submit a report of the results
(positive or negative) of the inspection(s) to
Lockheed in accordance with Section V.,
Data Reporting System (DRS), of the
applicable Lockheed Document specified in
paragraph (0)(1) of this AD. Under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

(1) Within 30 days after returning the
airplane to service, subsequent to
accomplishment of the inspection(s)
specified in Lockheed Document Number
LG92ER0060, “L—1011-385 Series
Supplemental Inspection Document,” revised
January 1994; or Lockheed Document
Number LG92ER0060, “L-1011-385 Series
Supplemental Inspection Document,” revised
April 2009.

(2) Within 30 days after the effective date
of this AD.

(p) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the

collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(q) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta ACO, FAA, has
the authority to approve AMOGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(r) Related Information

For more information about this AD,
contact Carl Gray, Aerospace Engineer,
Airframe Branch, ACE-117A, FAA, Atlanta
ACO, 1701 Columbia Avenue, College Park,
Georgia 30337; phone: 404—474-5554; fax:
404-474-5606; email: Carl. W.Gray@faa.gov.

(s) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the following service information
under 5 U.S.C. 552(a) and 1 CFR part 51 on
the date specified.

(2) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on May 10, 2012.

(i) Lockheed Document Number
LG92ER0060, “I.—1011-385 Series
Supplemental Inspection Document,” revised
April 2009.

(ii) Lockheed L-1011 Structural Repair
Manual, Revision 80, dated December 15,
2009, which contains the following errors:

(A) Page 13/14 of Section 51-10-06, pages
1 through 10 of the Table of Contents for
Chapter 54, and page 809/810 of Section 55—
35-00 show a page date of “Date 15XX;”
these pages should be dated December 15,
2009.

(B) The List of Effective Pages for Chapter
51 identifies incorrect dates for pages 3 and
4 of the Table of Contents for Chapter 51; the
correct date of those pages is March 15, 1999.

(C) Page 7 of the List of Effective Pages for
Chapter 53 does not list a configuration
number for page 20 of Section 53—-21-00; that
page should be identified as configuration 2.

(D) The List of Effective Pages for Chapter
53 identifies incorrect dates for pages 3 and
5 of Section 53—-14-00 (Configuration 2); the
correct dates are September 15, 1995, for
page 3, and March 15, 1994, for page 5.

(E) The List of Effective Pages for Chapter
53 identifies an incorrect date for page 4 of
Section 53—-15-00; the correct date for that
page is September 15, 1981.
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(F) The List of Effective Pages for Chapter
54 identifies an incorrect date for page 1 of
Section 54-23-00; the correct date for that
page is May 15, 1986.

(G) The List of Effective Pages for Chapter
54 identifies an incorrect date for page 4 of
Section 54-32-00; the correct date for that
page is March 15, 1992.

(H) The List of Effective Pages for Chapter
57 identifies an incorrect date for page 13 of
Section 57—00-00; the correct date for that
page is April 15, 2005.

(I) The List of Effective Pages for Chapter
57 identifies an incorrect date for pages 16
and 18 of Section 57—-12—00; the correct date
for those pages is March 15, 1983.

(J) The List of Effective Pages for Chapter
57 identifies an incorrect date for pages 801,
802, and 805/806 of Section 57—13-00; the
correct date for those pages is December 15,
2009.

(K) The List of Effective Pages for Chapter
57 identifies an incorrect date for pages 810
through 819 of Section 57-51-00; the correct
date for those pages is December 15, 2009.

(L) The List of Effective Pages for Chapter
57 identifies an incorrect date for page 4 of
Section 57-52-00; the correct date for that
page is December 15, 2009.

(M) Page 25, dated March 15, 1983, and
page 26, dated May 15, 1986, of Section 57—
12-00 were inadvertently omitted from the
List of Effective Pages for Chapter 57.

(4) The following service information was
approved for IBR November 2, 1995 (60 FR
51713, October 3, 1995).

(i) Lockheed Document Number
LG92ER0060, “L—1011-385 Series
Supplemental Inspection Document,” revised
January 1994.

(5) For service information identified in
this AD, contact Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company, L1011 Technical Support Center,
Dept. 6A4M, Zone 0579, 86 South Cobb
Drive, Marietta, Georgia 30063—0579;
telephone 770-494-5444; fax 770-494-5445;
email L1011.support@lmco.com; Internet
http://www.lockheedmartin.com/ams/tools/
TechPubs.html.

(6) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(7) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, WA, on March 1, 2012.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-8040 Filed 4—4—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1318; Directorate
Identifier 2010-NM-274-AD; Amendment
39-17009; AD 2012-07-03]

RIN 2120-AA64

Airworthiness Directives; 328 Support
Services GmbH Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
all 328 Support Services GmbH (Type
Certificate previously held by AvCraft
Aerospace GmbH; Fairchild Dornier
GmbH; Dornier Luftfahrt GmbH) Model
328-100 and —300 airplanes. That AD
currently requires performing a detailed
visual inspection of the cockpit door
locking device and the surrounding area
for proper installation, and corrective
action if necessary. This new AD
requires removing or replacing the
locking device of the cockpit door;
performing operational tests, and repair
if necessary; and, for certain airplanes,
installing gap filler parts. This AD was
prompted by a report that a right-hand
power lever jammed in flight-idle
position during the landing roll-out, and
the airplane was stopped by excessive
braking. We are issuing this AD to
detect and correct interference with the
engine and flight control cables, which
could result in reduced controllability
of the airplane.

DATES: This AD becomes effective May
10, 2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 10, 2012.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of November 20, 2009 (74 FR
53151, October 16, 2009).

ADDRESSES: You may examine the AD
docket on the Internet at http://www.
regulations.gov or in person at the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,

Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 12, 2011 (76 FR
77159), and proposed to supersede AD
2009-21-06, Amendment 39-16043 (74
FR 53151, October 16, 2009). That
NPRM proposed to correct an unsafe
condition for the specified products.
The MCAI states:

An incident has been reported with a
Dornier 328-100 aeroplane, where the right-
hand (RH) power lever jammed in flight-idle
position during the landing roll-out. The
aeroplane was stopped by excessive braking.

The reason for the jamming was that the
cockpit door locking device Part Number (P/
N) 001A252A3914012 had fallen off the RH
cockpit wall, blocking the RH power/
condition lever pulley/cable cluster below
the door. Although the affected aeroplane
had been modified, the technical
investigation showed that a loose Cockpit
Door Locking device could also occur on
328-100 and 328-300 aeroplanes with a
standard installation.

This condition, if not corrected, could
cause interference with the engine and/or
flight control cables, possibly resulting in
reduced control of the aeroplane.

To address that unsafe condition, EASA
issued AD 2009-0082 [which corresponds to
FAA AD 2009-21-06, Amendment 39-16043
(74 FR 53151, October 16, 2009)] as an
interim solution, to require a one-time
inspection of the cockpit door locking device
and the surrounding area and the reporting
of all findings to the TC [type certificate]
holder.

Since that AD was issued, the TC holder
has developed an improved cockpit door
locking device, P/N 001A252A3914016.
Consequently, this [EASA] AD retains the
requirements of [EASA] AD 2009-0082,
which is superseded, and requires the
replacement of the current P/N
001A252A3914012 with new designed P/N
001A252A3914016 cockpit door locking
device, or the removal of the cockpit door
locking device P/N 001A252A3914012 and
the installation of a gap filler, as applicable
to aeroplane configuration.

The required actions include performing
operational tests, and repair if
necessary. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 77159, December 12, 2011) or on the
determination of the cost to the public.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed—except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
77159, December 12, 2011) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (76 FR 77159,
December 12, 2011).

Costs of Compliance

We estimate that this AD will affect
59 products of U.S. registry.

The actions that are required by AD
2009-21-06, Amendment 39-16043 (74
FR 53151, October 16, 2009), and
retained in this AD take about 1 work-
hour per product, at an average labor
rate of $85 per work-hour. Based on
these figures, the estimated cost of the
currently required actions is $85 per
product.

We estimate that it will take about 6
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Required parts will cost about
$2,315 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$166,675, or $2,825 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Operations office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains the NPRM (76 FR 77159,
December 12, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2009-21-06, Amendment 39-16043 (74
FR 53151, October 16, 2009), and
adding the following new AD:

2012-07-03 328 Support Services GmbH
(Type Certificate Previously Held by
AvCraft Aerospace GmbH; Fairchild
Dornier GmbH; Dornier Luftfahrt
GmbH): Amendment 39—-17009. Docket
No. FAA-2011-1318; Directorate
Identifier 2010-NM-274—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective May 10, 2012.

(b) Affected ADs

This AD supersedes AD 2009-21-06,
Amendment 39-16043 (74 FR 53151, October
16, 2009).

(c) Applicability

This AD applies to 328 Support Services
GmbH (Type Certificate previously held by
AvCraft Aerospace GmbH; Fairchild Dornier
GmbH; Dornier Luftfahrt GmbH) Model 328—
100 and —300 airplanes, certificated in any
category, all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

(e) Reason

This AD was prompted by a report that a
right-hand power lever jammed in flight-idle
position during the landing roll-out, and the
airplane was stopped by excessive braking.
We are issuing this AD detect and correct
interference with the engine and flight
control cables, which could result in reduced
controllability of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Restatement of Certain Requirements of
AD 2009-21-06, Amendment 39-16043

(74 FR 53151, October 16, 2009): Inspection

Within 3 months after November 20, 2009
(the effective date of AD 2009-21-06,
Amendment 39-16043 (74 FR 53151, October
16, 2009)), do a detailed visual inspection of
the cockpit door locking device and the
surrounding area for proper installation, in
accordance with the Accomplishment
Instructions of 328 Support Services Service
Bulletin SB-328-25—485 or SB—-328]-25-235,
both dated January 28, 2009, as applicable.

(h) Corrective Action

If any discrepancy is found during the
inspection specified in paragraph (g) of this
AD, before further flight, do the corrective
action, in accordance with the
Accomplishment Instructions of 328 Support
Services Service Bulletin SB—328-25-485 or
SB-328J-25-235, both dated January 28,
2009, as applicable.

(i) New Requirements of This AD: Install,
Replace, and Test

Within 4,000 flight hours or 24 months
after the effective date of this AD, whichever
occurs first, do the applicable actions
specified in paragraph (i)(1) or (i)(2) of this
AD.


http://www.regulations.gov
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(1) For airplanes on which a door locking
device with Option 521K010 is installed:
Remove the locking device of the cockpit
door, part number (P/N) 001A252A3914012,
install the gap filler parts, and do operational
tests, in accordance with the
Accomplishment Instructions of 328 Support
Services Service Bulletin SB—328-25-492,
dated March 18, 2010 (for Model 328—-100
airplanes); or 328 Support Services Service
Bulletin SB-328]-25-244, dated March 18,
2010 (for Model 328-300 airplanes).

(2) For airplanes on which a door locking
device with Option 521K010 is not installed:
Replace the locking device of the cockpit
door, P/N 001A252A3914012, with a new
locking device, P/N 001A252A3914016, and
do operational tests, in accordance with the
Accomplishment Instructions of 328 Support
Services Service Bulletin SB—328-25—491,
dated March 18, 2010 (for Model 328—-100
airplanes); or 328 Support Services Service
Bulletin SB-328J-25-243, dated March 18,
2010 (for Model 328-300 airplanes).

(j) Repair

If any operational test fails during the
actions specified in paragraph (i)(1) or (i)(2)
of this AD: Before further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, or the
European Aviation Safety Agency (or its
delegated agent).

(k) Parts Installation

As the effective date of this AD, no person
may install a locking device of the cockpit
door having P/N 001A252A3914012 on any
airplane.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, has the authority to
approve AMOGs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(m) Related Information

Refer to MCAI EASA Airworthiness
Directive 2010-0169, dated August 13, 2010,
and the service bulletins specified in
paragraphs (m)(1) through (m)(6) of this AD,
for related information.

(1) 328 Support Services Service Bulletin
SB-328-25-485, dated January 28, 2009.

(2) 328 Support Services Service Bulletin
SB-328J-25-235, dated January 28, 2009.

(3) 328 Support Services Service Bulletin
SB-328-25-491, dated March 18, 2010.

(4) 328 Support Services Service Bulletin
SB-328J-25-243, dated March 18, 2010.

(5) 328 Support Services Service Bulletin
SB-328-25-492, dated March 18, 2010.

(6) 328 Support Services Service Bulletin
SB-328J-25-244, dated March 18, 2010.

(n) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51 on the date
specified:

(i) 328 Support Services Service Bulletin
SB-328-25-485, dated January 28, 2009,
approved for IBR November 20, 2009 (74 FR
53151, October 16, 2009). Only the odd-
numbered pages of this document contain the
issue date of the document.

(ii) 328 Support Services Service Bulletin
SB-328J-25-235, dated January 28, 2009,
approved for IBR November 20, 2009 (74 FR
53151, October 16, 2009). Only the odd-
numbered pages of this document contain the
issue date of the document.

(iii) 328 Support Services Service Bulletin
SB-328-25-491, dated March 18, 2010,
approved for IBR May 10, 2012. Only the
odd-numbered pages of this document
contain the issue date of the document.

(iv) 328 Support Services Service Bulletin
SB-328-25-492, dated March 18, 2010,
approved for IBR May 10, 2012. Only the
odd-numbered pages of this document
contain the issue date of the document.

(v) 328 Support Services Service Bulletin
SB-328J-25-243, dated March 18, 2010,
approved for IBR May 10, 2012. Only the
odd-numbered pages of this document
contain the issue date of the document.

(vi) 328 Support Services Service Bulletin
SB-328J-25-244, dated March 18, 2010,
approved for IBR May 10, 2012. Only the
odd-numbered pages of this document
contain the issue date of the document.

(2) For service information identified in
this AD, contact 328 Support Services GmbH,
Global Support Center, P.O. Box 1252, D—
82231 Wessling, Federal Republic of
Germany; telephone +49 8153 88111 6666;
fax +49 8153 88111 6565; email
gsc.op@328support.de; Internet http://
www.328support.de.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by

reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on March
23, 2012.
Ali Bahrami

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-7850 Filed 4—4—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-1386; Airspace
Docket No. 11-ANE-11]

RIN 2120-AA66
Modification, Revocation and

Establishment of Air Traffic Service
Routes; Windsor Locks Area; CT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies four
VOR Federal airways, revokes one VOR
Federal airway, and establishes three
area navigation (RNAV) routes in the
vicinity of Windsor Locks, CT. The FAA
is taking this action to adjust the airway
route structure due to the planned
decommissioning of the Bradley VHF
omnirange/tactical air navigation
(VORTAC) aid located on Bradley
International Airport, Windsor Locks,
CT. This action also adjusts the
termination point of V-203 due to
Canadian airspace reconfiguration.
DATES: Effective date 0901 UTC, May 31,
2012. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace, Regulations and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:

History

On January 24, 2012, the FAA
published in the Federal Register a
notice of proposed rulemaking to
modify certain VOR Federal airways
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http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
http://www.328support.de
http://www.328support.de
mailto:gsc.op@328support.de

Federal Register/Vol. 77, No. 66/Thursday, April 5, 2012/Rules and Regulations

20529

and establish RNAV routes in the
vicinity of Windsor Locks, CT, due to
the planned decommissioning of the
Bradley VORTAC (77 FR 3415).

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. One comment was received
from the Aircraft Owners and Pilots
Association which expressed support
for the proposal.

Differences From NPRM

Since publication of the NPRM,
Canada put into effect a reconfiguration
of airway structure that affects the
segment of V-203 that lies within
Canadian airspace. Currently, that
segment extends between the Massena,
NY, 047° radial and the Montreal,
Canada, 188° radial, to Montreal. Due to
the reconfiguration, V-203 no longer
terminates at Montreal. The new
termination point is the FRANX fix,
which is defined by the intersection of
the Massena, NY, 047° and the St Jean,
Canada 270° radials. This change lies
entirely within Canadian airspace.

A number of points were removed
from the descriptions of T-212, T-255
and T-300 because the points are not
needed to form the alignment of the
routes.

The Rule

This action amends Title 14 Code of
Federal Regulation (14 CFR) part 71 by
modifying VOR Federal airways V-130,
V-203, V-405 and V-419; revoking V-
205; and establishes RNAV routes T—
212, T-255, and T—-300. These changes
are required due to the planned
decommissioning of the Bradley
VORTAC in 2012.

V-130, currently extending from the
Albany, NY, VORTAGC, through the
Bradley VORTACG, to the Martha’s
Vineyard, MA, VOR/DME, this action is
modified by eliminating the segment
that extends from the Albany, NY,
VORTAQG, to the Bradley VORTAG, to
the Norwich, CT, VOR/DME. The
modified V-130 originates at the
Norwich VOR/DME and follows the
existing route to the Martha’s Vineyard,
MA, VOR/DME.

V-203 is extended to encompass a
part of V—130 that is being removed as
described above. V-203 currently begins
at the Albany, NY, VORTAC and ends
at the Montreal, Canada, VOR/DME. The
extended segment of V-203 runs
southeast from the Albany VORTAC to
the existing STELA intersection (formed
by the intersection of the Albany 134°
and the Chester, MA, VOR/DME 266°
radials). At that point, flights may link
with other VOR Federal airways. In
addition, the termination point of V-203

is modified to match the Canadian
airway changes (noted above), and now
terminates at the FRANX fix, located in
Canadian airspace, instead of the
Montreal VOR/DME.

V-205 is removed in its entirety
because other existing airways are
available that provide for navigation to
and from Putnam (V-205 currently
extends from the COATE intersection 8
NM northwest of the Sparta, NJ,
VORTAC to the Putnam, CT, VOR/
DME.) In addition, a new RNAYV route
(T—212) overlies part of the V—205 route
and terminates at Putnam.

V-405 is realigned to bypass the
Bradley VORTAC and is routed through
the Barnes, MA, VORTAC (located
approximately 13 NM north of Bradley).
The airway then proceeds through the
Putnam, CT, VOR/DME to the
Providence, RI, VORTAC and resumes
the currently published route to
Martha’s Vineyard, MA.

V-419, currently extending between
the Westminster, MD, VORTAC, and the
Boston, MA, VOR/DME, now extends
between Westminster, MD and the
existing BRISS intersection (formed by
the intersection of the Carmel, NY,
VOR/DME 045° and the Madison, CT,
328°radials). The route segments
between the BRISS intersection and
Boston are eliminated. Alternative
routing to Boston is available using
other existing airways and/or via the
new RNAV routes.

The FAA is also establishing three
new RNAV routes, designated T—212,
T-255 and T-300. T-212 extends
between the WEARD, NY, fix and the
Putnam, CT, VOR/DME. T-212 overlies
V-205, which is removed.

T-255 extends between the NELIE,
CT, waypoint (WP) and the Martha’s
Vineyard, MA, VOR/DME. It overlies
that portion of V-405 that is being
removed as described above.

T-300 extends between the Albany,
NY, VORTAC and the Martha’s
Vineyard, MA, VOR/DME. This route
overlies another portion of V-130 that is
removed under this action.

VOR Federal airways are published in
paragraph 6010, and RNAV routes are
published in paragraph 6011,
respectively, of FAA Order 7400.9V
dated August 9, 2011, and effective
September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The VOR Federal airways and
RNAV routes listed in this document
will be subsequently published in the
Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation because the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
because it amends the airway structure
to ensure the continuity of air
navigation capability in the Windsor
Locks, CT, area and expands the
availability of RNAV routes within the
NAS.

Radials listed in this rule are
expressed in degrees relative to True
North.

Environmental Review

The FAA has determined that this
action is categorically excluded from
further environmental documentation
according to FAA Order 1050.1E,
paragraph 311a, 311b, and 311i. The
implementation of this action will not
result in any extraordinary
circumstances in accordance with
paragraph 304 of Order 1050.1E.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9V,
Airspace Designations and Reporting
Points, dated August 9, 2011 and
effective September 15, 2011, is
amended as follows:

Paragraph 6010 VOR federal airways.

* * * * *

V-130 [Amended]

From Norwich, CT; INT Norwich 114° and
Martha’s Vineyard, MA 267° radials; to
Martha’s Vineyard.

V-203 [Amended]

From INT Chester, MA 266° and Albany,
NY 134° radials; Albany; Saranac Lake, NY;
Massena, NY; to INT Massena 047° and St.
Jean, Canada 270° radials. The airspace
within Canada is excluded.

V-205 [Removed]

V-405 [Amended]

From INT Pottstown, PA, 222° and
Baltimore, MD, 034° radials; Pottstown; INT

T-212 WEARD, NY to Putnam, CT (PUT) [New]

WEARD, NY
WEETS, NY
NELIE, CT
Putnam, CT (PUT)

Fix

Fix

INT
VOR/DME

T-255 NELIE, CT to Martha’s Vineyard, MA (MVY) [New]

NELIE, CT

Providence, RI (PVD)

FALMA, RI

Martha’s Vineyard, MA (MVY)

INT
VORTAC
Fix
VOR/DME

T-300 Albany, NY (ALB) to Martha’s Vineyard, MA (MVY) [New]

Albany, NY (ALB)

NELIE, CT

Norwich, CT (ORW)

MINNK, RI

FALMA, RI

Martha’s Vineyard, MA (MVY)

Issued in Washington, DC, on March 28,
2012.

Gary A. Norek,

Manager, Airspace Regulations and ATC
Procedures Group.

[FR Doc. 2012—-8183 Filed 4—4—12; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 117 and 121
[Docket No. FAA-2012-0358]

Notice of Procedures for Submitting
Clarifying Questions Concerning the
Flight, Duty, and Rest Requirements of
Part 117

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of procedures for
submitting clarifying questions.

SUMMARY: The FAA published a final
rule on January 4, 2012 that amends the
existing flight, duty and rest regulations
applicable to certificate holders and
their flightcrew members. Since then,

VORTAC
INT
VOR/DME
Fix

Fix
VOR/DME

the FAA has received questions from
stakeholders concerning the provisions
of the final rule. In response to these
questions, the FAA is issuing this
document, which announces the
procedures for submitting clarifying
questions to the final rule.

DATES: You must submit your clarifying
questions in writing using the
procedures outlined below by June 4,
2012.

ADDRESSES: See the “Procedures for
Submitting Clarifying Questions”
section of this document.

FOR FURTHER INFORMATION CONTACT: See
the “Procedures for Submitting
Clarifying Questions” section of this
document.

SUPPLEMENTARY INFORMATION:

Background

On January 4, 2012, the FAA
published a final rule entitled,
“Flightcrew Member Duty and Rest
Requirements” (77 FR 330). In that rule,
the FAA created new part 117, which
replaces the existing flight, duty, and
rest regulations, contained in Subparts
Q, R, and S, for part 121 passenger
operations. As part of this rulemaking,

Pottstown 050° and Solberg, NJ, 264° radials;
Solberg; INT Solberg 044° and Carmel, NY,
243° radials; Carmel; INT Carmel 344° and
Pawling, NY, 204° radials; Pawling; Barnes,
MA; Putnam, CT; Providence, RI; INT
Providence 151° and Martha’s Vineyard, MA,
267° radials; to Martha’s Vineyard.

V-419 [Amended]

From Westminster, MD to Modena, PA;
Solberg, NJ; INT Solberg 044° and Carmel,
NY 243° radials; Carmel; to INT Carmel
045°and Madison, CT 328° radials.

* * * * *

Paragraph 6011 United States area
navigation routes.

* * * * *

74°31'30” W.)
74°11’52” W.)
72°4119” W.)
71°50°39” W.)

(lat. 41°45’44” N., long.
(lat. 41°51°27” N, long.
(lat. 41°56’28” N., long.
(lat. 41°57°20” N., long.

lat. 41°56’28” N., long.
lat. 41°43’28” N., long.
. 41°22°22” N., long.
lat. 41°23’46” N., long.

73°48'11” W.
72°4119” W.
72°59'58” W.

lat. 42°44’50” N., long. )
)
)
71°25'27” W.)
)
)

lat. 41°56’28” N., long.
lat. 41°33’23” N, long.
. 41°21’41” N., long.
lat. 41°22°22” N., long.
lat. 41°23’46” N., long.

71°1016” W.
70°36'46” W.

the FAA also applied the new part 117
to certain part 91 operations, and
permitted all-cargo operations operating
under part 121 to voluntarily opt into
the part 117 flight, duty, and rest
regulations.

Since the rule was published, the
FAA has received numerous questions
concerning the provisions of the final
rule. Even though the final rule’s
compliance date is January 4, 2014, the
FAA concludes that responding to the
questions and providing additional
regulatory clarity will enable the
stakeholders to better plan the changes
that they will need to make in order to
comply with the final rule. To the extent
possible, the FAA also seeks to ensure
consistency of interpretation by
answering the stakeholders’ questions in
a single document instead of multiple
different interpretations.

Accordingly, the FAA requests that all
clarifying questions be submitted to the
docket no later than June 4, 2012. The
FAA emphasizes that it is not
reconsidering the provisions of the final
rule or reopening the final rule to notice
and comment. Rather, the FAA is
simply soliciting questions about how
the final rule works so that the FAA can
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provide greater clarity to the
stakeholders by answering those
questions.

Procedures for Submitting Clarifying
Questions

If you wish to submit a request to the
FAA for clarification of the Flightcrew
Member Duty and Rest Requirements
final rule, you must send your request

using the below method by June 4, 2012.

1. Post your request on the Federal
eRulemaking Portal. To access this
electronic docket, go to http://
www.regulations.gov, enter Docket
Number FAA-2012-0358, and follow
the online instructions for sending your
request electronically.

2. In addition to sending your request
to the electronic docket, send a copy via
email to the subject matter expert as
noted below.

Technical Questions: Dale E. Roberts,
Air Transportation Division, Flight
Standards Service, Federal Aviation
Administration; email
dale.e.roberts@faa.gov.

Legal Questions: Alex Zektser, Office
of the Chief Counsel, Regulations
Division, Federal Aviation
Administration; email
alex.zektser@faa.gov.

The FAA will attempt to reply to the
clarifying questions that are submitted
by June 4, 2012.

Issued in Washington, DC, on March 26,
2012.

Rebecca B. MacPherson,

Assistant Chief Counsel for Regulations,
AGC-200.

[FR Doc. 2012-7739 Filed 4—4—12; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 400, 401, 404, 405, 406,
413, 414, 415, 417, 420, 431, 433, 435,
437, 440, 460

49 CFR Part 1

[Docket No. FAA-2012-0232; Amendment
Nos. 400-3, 401-7, 404-5, 405-5, 406—7,
413-10, 414-2, 415-5, 417-3, 420-5, 431-
3, 433-2, 435-2, 437-1, 440-3, 460-1; 1-
114; related to Docket Nos. 28851, 43810,
FAA-1999-5535, FAA-1999-5833, FAA-
1999-5835, FAA-2000-7953, FAA-2001-
8607, FAA—-2005-21332, FAA-2005-23449,
FAA-2006-24197, FAA-2007-27390; OST
Docket No. 1]

[RINs 2120-AF99, 2120-AG71, 2120-AG15,
2120-AG72, 2120-AG37, 2120-AH18, 2120~
Al50, 2120-Al57, 2120-AI56, 2120—-AIl88]

Correction of Authority Citations for
Commercial Space Transportation

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Technical amendment.

SUMMARY: In 2010, Congress transferred
the statute authorizing the FAA’s
commercial space transportation
regulations. This action is necessary to
correct affected citations in the Code of
Federal Regulations to reflect this
transfer of authority. The intended effect
of this action is to make the affected
regulations comply with the statute.
DATES: These amendments become
effective April 5, 2012.

FOR FURTHER INFORMATION CONTACT:
Laura Montgomery, Senior Attorney for
Commercial Space Transportation,
Office of the Chief Counsel, Regulations
Division, AGC-200, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-3150; facsimile
(202) 267—7971; email
laura.montgomery@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

Since 1994, the FAA has operated in
the area of commercial space launch
activities under the authority delegated
by Congress in 49 U.S.C. chapter 701.
See Revision of Title 49, United States
Code Annotated, “Transportation,”
Public Law 103-272, 108 Stat. 745, 1130
(1994). The FAA implements these
regulations through Title 14, Code of
Federal Regulations (14 CFR) chapter III,
Commercial Space Transportation.

In 2010, Congress consolidated
commercial space laws into a single,
unified title of the United States Code.
See Enactment of Title 51—National

and Commercial Space Programs, Public
Law 111-314, 124 Stat. 3328 (2010).
Congress’ purpose was “to codify
certain existing laws related to national
and commercial space programs as a
positive law title of the United States
Code.” Id. During this process, 49 U.S.C.
chapter 701 was transferred and
redesignated as 51 U.S.C. chapter 509.
The recodification makes no substantive
changes.

The congressional transfer of
authority made a number of citations in
the Code of Federal Regulations
obsolete. See 14 CFR chapter III (2011);
49 CFR 1.47 (2010). This amendment
corrects the affected citations to
accurately reference the new citations.
This amendment does not make
substantive changes to the affected
regulations.

List of Subjects
14 CFR Part 400

Space transportation and exploration.
14 CFR Part 401

Organization and functions
(Government agencies), Space safety,
Space transportation and exploration.

14 CFR Part 404

Administrative practice and
procedure, Space safety, Space
transportation and exploration.

14 CFR Part 405

Investigations, Penalties, Space safety,
Space transportation and exploration.

14 CFR Part 406

Administrative practice and
procedure, Space safety, Space
transportation and exploration.

14 CFR Part 413

Confidential business information,
Human space flight, Reporting and
recordkeeping requirements, Space
safety, Space transportation and
exploration.

14 CFR Part 414

Airspace, Aviation safety, Space
transportation and exploration.
14 CFR Part 415

Aviation safety, Environmental

protection, Rockets, Space safety, Space
transportation and exploration.

14 CFR Part 417

Aviation safety, Reporting and
recordkeeping requirements, Rockets,
Space safety, Space transportation and
exploration.
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14 CFR Part 420

Airspace, Human space flight, Space
safety, Space transportation and
exploration.

14 CFR Part 431

Aviation safety, Environmental
protection, Human space flight,
Reporting and recordkeeping, Rockets,
Space safety, Space transportation and
exploration.

14 CFR Part 433

Aviation safety, Environmental
protection, Investigations, Reporting
and recordkeeping requirements, Space
transportation and exploration.

14 CFR Part 435

Aviation safety, Environmental
protection, Investigations, Reporting
and recordkeeping requirements, Space
safety, Space transportation and
exploration.

14 CFR Part 437

Aviation safety, Airspace, Human
space flight, Rockets, Space safety,
Space transportation and exploration.

14 CFR Part 440

Armed forces, Claims, Federal
building and facilities, Government
property, Indemnity payments,
Insurance, Reporting and recordkeeping
requirements, Rockets, Space
transportation and exploration.

14 CFR Part 460

Human space flight, Reporting and
recordkeeping requirements, Rockets,
Space safety, Space transportation and
exploration.

49 CFR Part 1

Authority delegations (Government
agencies), Organizations and functions
(Government agencies).

The Amendments

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter III of title 14, Code of
Federal Regulations, and subtitle A of
title 49, Code of Federal Regulations, as
follows:

Title 14—Aeronautics and Space

CHAPTER Ill—COMMERCIAL SPACE
TRANSPORTATION, FEDERAL AVIATION
ADMINISTRATION, DEPARTMENT OF
TRANSPORTATION

PART 400—BASIS AND SCOPE

m 1. The authority citation for part 400
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
m 2. Revise §400.2 to read as follows:

§400.2 Scope.

The regulations in this part set forth
the procedures and requirements
applicable to the authorization and
supervision under 51 U.S.C. Subtitle V,
chapter 509, of commercial space
transportation activities conducted in
the United States or by a U.S. citizen.
The regulations in this chapter do not
apply to amateur rockets activities, as
defined in 14 CFR 1.1, or to space
activities carried out by the United
States Government on behalf of the
United States Government.

PART 401—ORGANIZATION AND
DEFINITIONS

m 3. The authority citation for part 401
is revised to read as follows:

Authority: 51 U.S.C. 50101-50923.

m 4. Revise the definitions of “act” and
“operator” in §401.5 to read as follows:

§401.5 Definitions.
* * * * *

Act means 51 U.S.C Subtitle V,
Programs Targeting Commercial
Opportunities, chapter 509—
Commercial Space Launch Activities, 51
U.S.C. 50901-50923.

* * * * *

Operator means a holder of a license
or permit under 51 U.S.C. Subtitle V,
chapter 509.

* * * * *

PART 404—REGULATIONS AND
LICENSING REQUIREMENTS

m 5. The authority citation for part 404
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
m 6. Revise § 404.1 to read as follows:

§404.1 Scope.

This part establishes procedures for
issuing regulations to implement 51
U.S.C. Subtitle V, chapter 509, and for
eliminating or waiving requirements for
licensing or permitting of commercial
space transportation activities under
that statute.

PART 405—INVESTIGATIONS AND
ENFORCEMENT

m 7. The authority citation for part 405
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.

PART 406—INVESTIGATIONS,
ENFORCEMENT, AND
ADMINISTRATIVE REVIEW

m 8. The authority citation for part 406
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.

m 9. Revise § 406.1(a) introductory text
to read as follows:

§406.1 Hearings in license, permit, and
payload actions.

(a) Pursuant to 51 U.S.C. 50912, the
following are entitled to a determination
on the record after an opportunity for a
hearing in accordance with 5 U.S.C.

554.

* * * * *

W 10. Revise §406.9(a) to read as
follows:

§406.9 Civil penalties.

(a) Civil penalty liability. Under 51
U.S.C. 50917(c), a person found by the
FAA to have violated a requirement of
the Act, a regulation issued under the
Act, or any term or condition of a
license or permit issued or transferred
under the Act, is liable to the United
States for a civil penalty of not more
than $110,000 for each violation, as
adjusted for inflation. A separate
violation occurs for each day the
violation continues.

* * * * *

m 11. Revise §406.117(b), (c)(2), and
(c)(3) to read as follows:

§406.117 Confidential information.

* * * * *

(b) Marked information not made
public. If a party files a document in a
sealed envelope clearly marked
“CONFIDENTIAL” the document may
not be made available to the public
unless and until the administrative law
judge or the FAA decisionmaker decides
it may be made available to the public
in accordance with 51 U.S.C. 50916.

(C) * k%

(2) If the party claims that the
information is protected under 51 U.S.C.
50916, and if both the complainant and
the respondent agree that the
information is protected under that
section, the administrative law judge
must grant the motion. If one party does
not agree that the information is
protected under 51 U.S.C. 50916 the
administrative law judge must decide.
Either party may file an interlocutory
appeal of right under § 406.173(c).

(3) If the party claims that the
information should be protected on
grounds other than those provided by 51
U.S.C. 50916 the administrative law
judge must grant the motion if, based on
the motion and any response to the
motion, the administrative law judge
determines that disclosure would be
detrimental to safety, disclosure would
not be in the public interest, or that the
information is not otherwise required to
be made available to the public.

* * * * *
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W 12. Revise §406.159(c) to read as
follows:

§406.159 Subpoenas.
* * * * *

(c) Enforcement of subpoena. Upon a
showing that a person has failed or
refused to comply with a subpoena, the
Secretary may apply to the appropriate
district court of the United States to
seek enforcement of the subpoena in
accordance with 51 U.S.C. 50917(c). A
party may request the Secretary to seek
such enforcement.

m 13. Revise §406.173(c)(3) toread as
follows:

§406.173 Interlocutory appeals.
* * * * *
(C) * *x %

(3) Failure of the administrative law
judge to grant a motion for a
confidentiality order based on 51 U.S.C.
50916, under §406.117(c)(2).

* * * * *

PART 413—LICENSE APPLICATION
PROCEDURES

m 14. The authority citation for part 413
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
PART 414—SAFETY APPROVALS

m 15. The authority citation for part 414
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
PART 415—LAUNCH LICENSE

m 16. The authority citation for part 415
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
PART 417—LAUNCH SAFETY

m 17. The authority citation for part 417
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.

PART 420—LICENSE TO OPERATE A
LAUNCH SITE

m 18. The authority citation for part 420
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.

m 19. Revise §420.41(a) to read as
follows:

§420.41
general.
(a) A license to operate a launch site
authorizes a licensee to operate a launch

site in accordance with the
representations contained in the
licensee’s application, with terms and
conditions contained in any license
order accompanying the license, and

License to operate a launch site—

subject to the licensee’s compliance
with 51 U.S.C. Subtitle V, chapter 509
and this chapter.

* * * * *

m 20. Revise § 420.51(b) to read as
follows:

§420.51 Responsibilities—general.
* * * * *

(b) A licensee is responsible for
compliance with 51 U.S.C. Subtitle V,
chapter 509 and for meeting the
requirements of this chapter.

PART 431—LAUNCH AND REENTRY
OF A RESUSABLE LAUNCH VEHICLE
(RLV)

m 21. The authority citation for part 431
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
m 22. Revise §431.11 toread as follows:

§431.11 Additional license terms and
conditions.

The FAA may amend an RLV mission
license at any time by modifying or
adding license terms and conditions to
ensure compliance with 51 U.S.C.
Subtitle V, chapter 509, and applicable
regulations.

PART 433—LICENSE TO OPERATE A
REENTRY SITE

m 23. The authority citation for part 433
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.

PART 435—REENTRY OF A REENTRY
VEHICLE OTHER THAN A REUSABLE
LAUNCH VEHICLE

m 24. The authority citation for part 435
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
m 25. Revise § 435.11 to read as follows:
§435.11 Additional license terms and
conditions.

The FAA may amend a reentry license
at any time by modifying or adding
license terms and conditions to ensure
compliance with 51 U.S.C. Subtitle V,
chapter 509, and applicable regulations.

PART 437—EXPERIMENTAL PERMITS

m 26. The authority citation for part 437
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
m 27. Revise §437.13 toread as follows:
§437.13 Additional experimental permit
terms and conditions.

The FAA may modify an
experimental permit at any time by
modifying or adding permit terms and

conditions to ensure compliance with
51 U.S.C. Subtitle V, chapter 509.

PART 440—FINANCIAL
RESPONSIBILITY

m 28. The authority citation for part 440
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.

m 29. Revise the introductory text and
definition of “financial responsibility”
in §440.3 to read as follows:

§440.3 Definitions.

Except as otherwise provided in this
section, any term used in this part and
defined in 51 U.S.C. 50901-50923, or in
§401.5 of this chapter shall have the
meaning contained therein. For
purposes of this part—

* * * * *

Financial responsibility means
capable of satisfying a liability
obligation as required by 51 U.S.C
Subtitle V, chapter 509.

* * * * *

m 30. Revise §440.5(c)(2) toread as
follows:

§440.5 General.

* * * * *

(C) * % %

(2) Any covered claim of a third party
for bodily injury or property damage
arising out of any particular licensed
activity exceeds the amount of financial
responsibility required under § 440.9(c)
of this part and does not exceed
$1,500,000,000 (as adjusted for inflation
occurring after January 1, 1989) above
such amount, and are payable pursuant
to 51 U.S.C. 50915 and § 440.19 of this
part. A claim of an employee of any
entity listed in paragraphs (1)(ii)
through (1)(iii) in the Third party
definition in § 440.3 of this part for
bodily injury or property damage is not
a covered claim;

* * * * *

m 31. Revise §440.15(b) and (c)(1)(iii) to
read as follows:

§440.15 Demonstration of compliance.
* * * * *

(b) Upon a complete demonstration of
compliance with financial responsibility
and allocation of risk requirements
under this part, the requirements of this
part shall preempt each and any
provision in any agreement between the
licensee or permittee and an agency of
the United States governing access to or
use of United States launch or reentry
property or launch or reentry services
for a licensed or permitted activity
which addresses financial
responsibility, allocation of risk and
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related matters covered by 51 U.S.C.
50914, 50915.
* * * * *

(C) L

(1) I

(iii) In the event of any policy
exclusions or limitations of coverage
that may be considered usual under
§440.19(c), or for purposes of
implementing the Government’s waiver
of claims for property damage under 51
U.S.C. 50914(b), certifying that
insurance covering the excluded risks is
not commercially available at
reasonable cost; and
* * * * *

m 32. Revise §440.19(a), (d), (e)
introductory text, and (f)(1) to read as
follows:

§440.19 United States payment of excess
third-party liability claims.

(a) The United States pays successful
covered claims (including reasonable
expenses of litigation or settlement) of a
third party against a licensee, a
customer, and the contractors and
subcontractors of the licensee and the
customer, and the employees of each
involved in licensed activities, and the
contractors and subcontractors of the
United States and its agencies, and their
employees, involved in licensed
activities to the extent provided in an
appropriation law or other legislative
authority providing for payment of
claims in accordance with 51 U.S.C.
50915, and to the extent the total
amount of such covered claims arising
out of any particular launch or reentry:
* * * * *

(d) Upon the expiration of the policy
period prescribed in accordance with
§440.11(a), the United States shall
provide for payment of claims that are
payable under 51 U.S.C. 50915 from the
first dollar of loss up to $1,500,000,000
(as adjusted for inflation occurring after
January 1, 1989).

(e) Payment by the United States of
excess third-party claims under 51
U.S.C. 50915 shall be subject to:

* * * * *

(f)* * %

(1) Prepare a compensation plan
outlining the total amount of claims and
meeting the requirements set forth in 51
U.S.C. 50915;

* * * * *

m 33. Revise Appendix D to part 440 to
read as follows:

Appendix D to Part 440—Agreement for
Waiver of Claims and Assumption of
Responsibility for a Crew Member

THIS AGREEMENT is entered into this
day of , by and among [name
of Crew Member] (the “Crew Member”) and

the Federal Aviation Administration of the
Department of Transportation, on behalf of
the United States Government (collectively,
the “Parties”), to implement the provisions of
section 440.17(f) of the Commercial Space
Transportation Licensing Regulations, 14
CFR chapter III (the ‘“Regulations”). This
agreement applies to the Crew Member’s
participation in activities that the FAA has
authorized by license or permit during the
Crew Member’s employment with [Name of
licensee or permittee].

In consideration of the mutual releases and
promises contained herein, the Parties hereby
agree as follows:

1. Definitions

Crew Member means:

(a) The above-named Crew Member,

(b) All the heirs, administrators, executors,
assignees, next of kin, and estate of the
above-named Crew Member, and

(c) Anyone who attempts to bring a claim
on behalf of the Crew Member or for damage
or harm arising out of the Bodily Injury,
including Death, of the Crew Member.

License/Permit means License/Permit No.

issued on , by the Associate
Administrator for Commercial Space
Transportation, Federal Aviation
Administration, Department of
Transportation, to the Licensee/Permittee,
including all license/permit orders issued in
connection with the License/Permit.

Licensee/Permittee means the Licensee/
Permittee and any transferee of the Licensee
under 51 U.S.C. Subtitle V, chapter 509.

United States means the United States and
its agencies involved in Licensed/Permitted
Activities.

Except as otherwise defined herein, terms
used in this Agreement and defined in 51
U.S.C. Subtitle V, chapter 509—Commercial
Space Launch Activities, or in the
Regulations, shall have the same meaning as
contained in 51 U.S.C. Subtitle V, chapter
509, or the Regulations, respectively.

2. Waiver and Release of Claims

(a) Crew Member hereby waives and
releases claims it may have against the
United States, and against its respective
Contractors and Subcontractors, for Bodily
Injury, including Death, or Property Damage
sustained by Crew Member, resulting from
Licensed/Permitted Activities, regardless of
fault.

(b) The United States hereby waives and
releases claims it may have against the Crew
Member for Property Damage it sustains, and
for Bodily Injury, including Death, or
Property Damage sustained by its own
employees, resulting from Licensed/
Permitted Activities, regardless of fault.

3. Assumption of Responsibility

(a) The Crew Member shall be responsible
for Bodily Injury, including Death, or
Property Damage sustained by Crew Member,
resulting from Licensed/Permitted Activities,
regardless of fault. The Crew Member shall
hold harmless the United States, and the
Contractors and Subcontractors of each Party,
for Bodily Injury, including Death, or
Property Damage sustained by Crew Member,
resulting from Licensed/Permitted Activities,
regardless of fault.

(b) The United States shall be responsible
for Property Damage it sustains, and for
Bodily Injury, including Death, or Property
Damage sustained by its own employees,
resulting from Licensed Activities, regardless
of fault, to the extent that claims it would
otherwise have for such damage or injury
exceed the amount of insurance or
demonstration of financial responsibility
required under sections 440.9(c) and (e),
respectively, of the Regulations.

(c) The United States shall be responsible
for Property Damage it sustains, resulting
from Permitted Activities, regardless of fault,
to the extent that claims it would otherwise
have for such damage exceed the amount of
insurance or demonstration of financial
responsibility required under section 440.9(e)
of the Regulations.

4. Extension of Assumption of Responsibility
and Waiver and Release of Claims

(a) The United States shall extend the
requirements of the waiver and release of
claims, and the assumption of responsibility
as set forth in paragraphs 2(b) and 3(b),
respectively, to its Contractors and
Subcontractors by requiring them to waive
and release all claims they may have against
Crew Member and to agree to be responsible,
for any Property Damage the Contractors and
Subcontractors sustain and for any Bodily
Injury, including Death, or Property Damage
sustained by their own employees, resulting
from Licensed Activities, regardless of fault.

(b) The United States shall extend the
requirements of the waiver and release of
claims, and the assumption of responsibility
as set forth in paragraphs 2(b) and 3(c),
respectively, to its Contractors and
Subcontractors by requiring them to waive
and release all claims the Contractors and
Subcontractors may have against Crew
Member and to agree to be responsible, for
any Property Damage they sustain, resulting
from Permitted Activities, regardless of fault.

5. Indemnification

Crew Member shall hold harmless and
indemnify the United States and its agencies,
servants, agents, subsidiaries, employees and
assignees, or any of them, from and against
liability, loss, or damage arising out of claims
brought by anyone for Property Damage or
Bodily Injury, including Death, sustained by
Crew Member, resulting from Licensed/
Permitted Activities.

6. Assurances Under 51 U.S.C. 50914(e)

Notwithstanding any provision of this
Agreement to the contrary, Crew Member
shall hold harmless the United States and its
agencies, servants, agents, employees and
assignees, or any of them, from and against
liability, loss or damage arising out of claims
for Bodily Injury, including Death, or
Property Damage, sustained by Crew
Member, resulting from Licensed/Permitted
Activities, regardless of fault, except to the
extent that, as provided in section 6(b) of this
Agreement, claims result from willful
misconduct of the United States or its agents.
7. Miscellaneous

(a) Nothing contained herein shall be
construed as a waiver or release by the

United States of any claim by an employee
of the United States, respectively, including
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a member of the Armed Forces of the United
States, for Bodily Injury or Property Damage,
resulting from Licensed/Permitted Activities.

(b) Notwithstanding any provision of this
Agreement to the contrary, any waiver,
release, assumption of responsibility or
agreement to hold harmless herein shall not
apply to claims for Bodily Injury, including
Death, or Property Damage resulting from
willful misconduct of any of the Parties, the
Contractors and Subcontractors of any of the
Parties, and in the case of the United States,
its agents.

(c) This Agreement shall be governed by
and construed in accordance with United
States Federal law.

In witness whereof, the Parties to this
Agreement have caused the Agreement to be
duly executed by their respective duly
authorized representatives as of the date
written above.

I [name of Crew Member]| have read and
understand this agreement and agree that I
am bound by it.

Crew Member
Signature:

Printed Name:

Federal Aviation Administration of the
Department of Transportation on Behalf of
the United States Government

By:

Its:

Associate Administrator for Commercial
Space Transportation

m 34. Revise Appendix E to part 440 to
read as follows:

Appendix E to Part 440—Agreement for
Waiver of Claims and Assumption of
Responsibility for a Space Flight
Participant

This agreement is entered into this
day of , by and among [name of
Space Flight Participant] (the “Space Flight
Participant”) and the Federal Aviation
Administration of the Department of
Transportation, on behalf of the United States
Government (collectively, the ‘“Parties”), to
implement the provisions of section
440.17(e) of the Commercial Space
Transportation Licensing Regulations, 14
CFR chapter III (the ‘Regulations”). This
agreement applies to Space Flight
Participant’s travel on [name of launch or
reentry vehicle] of [name of Licensee or
Permittee]. In consideration of the mutual
releases and promises contained herein, the
Parties hereby agree as follows:

1. Definitions

Space Flight Participant means

(a) The above-named Space Flight
Participant,

(b) All the heirs, administrators, executors,
assignees, next of kin, and estate of the
above-named Space Flight Participant, and

(c) Anyone who attempts to bring a claim
on behalf of the Space Flight Participant or
for damage or harm arising out of the Bodily
Injury, including Death, of the Space Flight
Participant.

License/Permit means License/Permit No.

issued on , by the Associate
Administrator for Commercial Space

Transportation, Federal Aviation
Administration, Department of
Transportation, to the Licensee/Permittee,
including all license/permit orders issued in
connection with the License/Permit.

Licensee/Permittee means the Licensee/
Permittee and any transferee of the Licensee
under 51 U.S.C. Subtitle V, chapter 509.

United States means the United States and
its agencies involved in Licensed/Permitted
Activities.

Except as otherwise defined herein, terms
used in this Agreement and defined in 51
U.S.C. Subtitle V, chapter 509—Commercial
Space Launch Activities, or in the
Regulations, shall have the same meaning as
contained in 51 U.S.C. Subtitle V, chapter
509, or the Regulations, respectively.

2. Waiver and Release of Claims

(a) Space Flight Participant hereby waives
and releases claims it may have against the
United States, and against its respective
Contractors and Subcontractors, for Bodily
Injury, including Death, or Property Damage
sustained by Space Flight Participant,
resulting from Licensed/Permitted Activities,
regardless of fault.

(b) The United States hereby waives and
releases claims it may have against Space
Flight Participant for Property Damage it
sustains, and for Bodily Injury, including
Death, or Property Damage sustained by its
own employees, resulting from Licensed/
Permitted Activities, regardless of fault.

3. Assumption of Responsibility

(a) Space Flight Participant shall be
responsible for Bodily Injury, including
Death, or Property Damage sustained by the
Space Flight Participant resulting from
Licensed/Permitted Activities, regardless of
fault. Space Flight Participant shall hold
harmless the United States, and its
Contractors and Subcontractors, for Bodily
Injury, including Death, or Property Damage
sustained by Space Flight Participant from
Licensed/Permitted Activities, regardless of
fault.

(b) The United States shall be responsible
for Property Damage it sustains, and for
Bodily Injury, including Death, or Property
Damage sustained by its own employees,
resulting from Licensed Activities, regardless
of fault, to the extent that claims it would
otherwise have for such damage or injury
exceed the amount of insurance or
demonstration of financial responsibility
required under sections 440.9(c) and (e),
respectively, of the Regulations.

(c) The United States shall be responsible
for Property Damage it sustains, resulting
from Permitted Activities, regardless of fault,
to the extent that claims it would otherwise
have for such damage exceed the amount of
insurance or demonstration of financial
responsibility required under section 440.9(e)
of the Regulations.

4. Extension of Assumption of Responsibility
and Waiver and Release of Claims

(a) The United States shall extend the
requirements of the waiver and release of
claims, and the assumption of responsibility
as set forth in paragraphs 2(b) and 3(b),
respectively, to its Contractors and
Subcontractors by requiring them to waive

and release all claims they may have against
Space Flight Participant, and to agree to be
responsible, for any Property Damage they
sustain and for any Bodily Injury, including
Death, or Property Damage sustained by their
own employees, resulting from Licensed
Activities, regardless of fault.

(b) The United States shall extend the
requirements of the waiver and release of
claims, and the assumption of responsibility
as set forth in paragraphs 2(b) and 3(c),
respectively, to its Contractors and
Subcontractors by requiring them to waive
and release all claims they may have against
Space Flight Participant, and to agree to be
responsible, for any Property Damage the
Contractors and Subcontractors sustain,
resulting from Permitted Activities,
regardless of fault.

5. Indemnification

Space Flight Participant shall hold
harmless and indemnify the United States
and its agencies, servants, agents,
subsidiaries, employees and assignees, or any
of them, from and against liability, loss or
damage arising out of claims brought by
anyone for Property Damage or Bodily Injury,
including Death, sustained by Space Flight
Participant, resulting from Licensed/
Permitted Activities.

6. Assurances Under 51 U.S.C. 50914(e)

Notwithstanding any provision of this
Agreement to the contrary, Space Flight
Participant shall hold harmless the United
States and its agencies, servants, agents,
employees and assignees, or any of them,
from and against liability, loss or damage
arising out of claims for Bodily Injury,
including Death, or Property Damage,
sustained by Space Flight Participant,
resulting from Licensed/Permitted Activities,
regardless of fault, except to the extent that,
as provided in section 6(b) of this Agreement,
claims result from willful misconduct of the
United States or its agents.

7. Miscellaneous

(a) Nothing contained herein shall be
construed as a waiver or release by the
United States of any claim by an employee
of the United States, respectively, including
a member of the Armed Forces of the United
States, for Bodily Injury or Property Damage,
resulting from Licensed/Permitted Activities.

(b) Notwithstanding any provision of this
Agreement to the contrary, any waiver,
release, assumption of responsibility or
agreement to hold harmless herein shall not
apply to claims for Bodily Injury, including
Death, or Property Damage resulting from
willful misconduct of any of the Parties, the
Contractors, Subcontractors, and agents of
the United States, and Space Flight
Participant.

(c) This Agreement shall be governed by
and construed in accordance with United
States Federal law.

In witness whereof, the Parties to this
Agreement have caused the Agreement to be
duly executed by their respective duly
authorized representatives as of the date
written above.

I [name of Space Flight Participant] have
read and understand this agreement and
agree that I am bound by it.
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Space Flight Participant
Signature:

Printed Name:

Federal Aviation Administration of the
Department of Transportation on Behalf
of the United States Government

By:

Its:

Associate Administrator for Commercial
Space Transportation

PART 460—HUMAN SPACE FLIGHT
REQUIREMENTS

m 35. The authority citation for part 460
is revised to read as follows:

Authority: 51 U.S.C. 50901-50923.
Title 49—Transportation

Subtitle A—Office of the Secretary of
Transportation

PART 1—ORGANIZATION AND
DELEGATION OF POWERS AND
DUTIES

m 36. The authority citation for part 1
continues to read as follows:

Authority: 49 U.S.C. 322; 46 U.S.C.
2104(a); 28 U.S.C. 2672; 31 U.S.C. 3711(a)(2);
Pub. L. 101-552, 104 Stat. 2736; Pub. L. 106—
159, 113 Stat. 1748; Pub. L. 107-71, 115 Stat.
597; Pub. L. 107-295, 116 Stat. 2064; Pub. L.
108-136, 117 Stat. 1392; Pub. L. 101-115,
103 Stat. 691; Pub. L. 108-293, 118 Stat.
1028; Pub. L. 109-364, 120 Stat. 2083; Pub.
L. 110-140, 121 Stat. 1492; Pub. L. 110-432,
122 Stat. 4848.

m 37.Revise § 1.47(v) to read as follows:

§1.47 Delegations to Federal Aviation
Administrator.
* * * * *

(v) Carry out the functions vested in
the Secretary by 51 U.S.C. Subtitle V.

* * * * *

Issued in Washington, DC, on March 25,
2012.

Pamela Hamilton-Powell,

Director, Office of Rulemaking.

[FR Doc. 2012—-8196 Filed 4—4—12; 8:45 am)]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 230, 240 and 260

[Release Nos. 33-9308; 34-66703; 39-2484;
File No. S7-22-11]

RIN 3235-AL16
Exemptions for Security-Based Swaps
Issued by Certain Clearing Agencies

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: We are adopting exemptions
under the Securities Act of 1933, the
Securities Exchange Act of 1934, and
the Trust Indenture Act of 1939 for
security-based swaps issued by certain
clearing agencies satisfying certain
conditions. The final rules exempt
transactions by clearing agencies in
these security-based swaps from all
provisions of the Securities Act, other
than the Section 17(a) anti-fraud
provisions, as well as exempt these
security-based swaps from Exchange
Act registration requirements and from
the provisions of the Trust Indenture
Act, provided certain conditions are
met.

DATES: Effective Date: The final rules are
effective April 16, 2012.

FOR FURTHER INFORMATION CONTACT:
Andrew Schoeffler, Special Counsel,
Office of Capital Markets Trends,
Division of Corporation Finance, at
(202) 551-3860, U.S. Securities and
Exchange Commission, 100 F Street,
NE., Washington, DC 20549-3628.
SUPPLEMENTARY INFORMATION: We are
adopting Rule 239 under the Securities
Act of 1933 (“Securities Act”’).1 We are
also adopting Rule 12a—10 and an
amendment to Rule 12h—1 under the
Securities Exchange Act of 1934
(“Exchange Act”’) 2 and Rule 4d-11
under the Trust Indenture Act of 1939
(“Trust Indenture Act”’).3

I. Background and Summary

On July 21, 2010, the President signed
the Dodd-Frank Act into law. Title VII
of the Dodd-Frank Act (‘“Title VII”’)
provides the Securities and Exchange
Commission (“SEC” or the
“Commission”) and the Commodity
Futures Trading Commission (“CFTC”)
with the authority to regulate over-the-
counter (“OTC”) derivatives in light of
the recent financial crisis.

Title VII provides that the CFTC will
regulate “swaps,” the SEC will regulate
“security-based swaps,” and the CFTC
and SEC will jointly regulate “mixed
swaps.”’ ® Title VII amends the Exchange

115 U.S.C. 77a et seq.

215 U.S.C. 78a et seq.

315 U.S.C. 77aaa et seq.

4The Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010).

5Section 712(d) of the Dodd-Frank Act provides
that the Commission and the CFTC, in consultation
with the Board of Governors of the Federal Reserve
System, shall jointly further define the terms
“swap,” “‘security-based swap,” “swap dealer,”
“security-based swap dealer,” “major swap
participant,” “major security-based swap
participant,” “eligible contract participant,” and
“security-based swap agreement.” These terms are
defined in Sections 721 and 761 of the Dodd-Frank
Act and, with respect to the term “eligible contract
participant,” in Section 1a(18) of the Commodity

0 6

Act to require, among other things, the
following: (1) Transactions in security-
based swaps must be submitted for
clearing to a clearing agency if such
security-based swap is one that the
Commission has determined is required
to be cleared, unless an exception from
mandatory clearing applies; 6 (2)
transactions in security-based swaps
must be reported to a registered
security-based swap data repository
(“SDR”) or the Commission; 7 and (3) if
a security-based swap is subject to
mandatory clearing, transactions in
security-based swaps must be executed
on an exchange or a registered or
exempt security-based swap execution
facility (“‘security-based SEF”), unless
no exchange or security-based SEF
makes such security-based swap
available for trading or the security-
based swap transaction is subject to the
clearing exception in Exchange Act
Section 3C(g).8

Title VII seeks to ensure that,
wherever possible and appropriate,
security-based swaps are cleared.®

Exchange Act (“CEA”) [7 U.S.C. 1a(18)], as re-
designated and amended by Section 721 of the
Dodd-Frank Act. In April 2011, the SEC and the
CFTC jointly proposed rules and interpretations to
further define the terms “swap,” “‘security-based
swap,” and ‘‘security-based swap agreement.” See
Further Definition of “Swap,” “‘Security-Based
Swap,” and “Security-Based Swap Agreement’’;
Mixed Swaps; Security-Based Swap Agreement
Recordkeeping, Release No. 33-9204 (Apr. 29,
2011), 76 FR 29818 (May 23, 2011), corrected in
Release No. 33-9204A (June 1, 2011), 76 FR 32880
(June 7, 2011). In December 2010, the SEC and the
CFTC jointly proposed rules and interpretations to
further define the terms “Swap Dealer,” “Security-
Based Swap Dealer,” “Major Swap Participant,”
“Major Security-Based Swap Participant”” and
“Eligible Contract Participant.” See Further
Definition of ““Swap Dealer,” “Security-Based Swap
Dealer,” “Major Swap Participant,” “Major
Security-Based Swap Participant” and “Eligible
Contract Participant”, Release No. 34-63452 (Dec.
7, 2010), 75 FR 80174 (Dec. 21, 2010)
(“Intermediaries Definitions Release’).

6 See Public Law 111-203, § 763(a) (adding
Exchange Act Section 3C [15 U.S.C. 78¢-3]).

7 See Public Law 111-203, §§ 763(i) and 766(a)
(adding Exchange Act Sections 13(m)(1)(G) and
13A(a)(1) [15 U.S.C. 78m(m)(1)(G) and 78m—1(a)(1)],
respectively).

8 See Public Law 111-203, § 763(a) (adding
Exchange Act Section 3C [15 U.S.C. 78c-3]). See
also Public Law 111-203, § 761 (adding Exchange
Act Section 3(a)(77) [15 U.S.C. 78c(a)(77)] (defining
the term “‘security-based swap execution facility”)),
and Registration and Regulation of Security-Based
Swap Execution Facilities, Release No. 34—63825
(Feb. 2, 2011) 76 FR 10948 (Feb. 28, 2011)
(“Security-Based SEF Proposing Release”). See
footnote 12 below for a discussion of the clearing
exception in Exchange Act Section 3C(g) [15 U.S.C.
78c-3(g)].

9 See, e.g., Report of the Senate Committee on
Banking, Housing, and Urban Affairs regarding The
Restoring American Financial Stability Act of 2010,
S. Rep. No. 111-176 at 34 (stating that “[s]Jome parts
of the OTC market may not be suitable for clearing
and exchange trading due to individual business
needs of certain users. Those users should retain
the ability to engage in customized, uncleared
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Paragraph (a)(1) of new Exchange Act
Section 3C establishes a mandatory
clearing requirement for certain
security-based swaps.10 Exchange Act
Section 3C(b) sets forth a process by
which we would determine whether a
security-based swap or any group,
category, type or class of security-based
swap that a clearing agency plans to
accept for clearing is required to be
cleared.!? If we make a determination
that a security-based swap is required to
be cleared, then parties may not engage
in such a security-based swap without
submitting it for clearing, unless an
exception applies.12 If we make a
determination that a security-based
swap is not required to be cleared, such
security-based swap may still be cleared
on a non-mandatory basis by the
clearing agency if it has rules that
permit it to clear such security-based
swap.13 Further, pending the adoption
of rules implementing the mandatory
clearing requirement, a clearing agency
may clear security-based swaps that the
clearing agency’s rules permit it to
clear.14

contracts while bringing in as much of the OTC
market under the centrally cleared and exchange-
traded framework as possible.”).

10 Section 763(a) of the Dodd-Frank Act added
Section 3C to the Exchange Act. See 15 U.S.C. 78c—
3. See also Process for Submissions for Review of
Security-Based Swaps for Mandatory Clearing and
Notice Filing Requirements for Clearing Agencies;
Technical Amendments to Rule 19b-4 and Form
19b—4 Applicable to All Self-Regulatory
Organizations, Release No. 34-63557 (Dec. 15,
2010), 75 FR 82490 (Dec. 30, 2010) (“Mandatory
Clearing Proposing Release”).

11 See Exchange Act Section 3C(b) [15 U.S.C. 78c—
3(b)] and Mandatory Clearing Proposing Release. In
the Mandatory Clearing Proposing Release, we
proposed rules to establish processes for (i) clearing
agencies registered with the Commission to submit
for review each security-based swap, or any group,
category, type or class of security-based swaps, that
the clearing agency plans to accept for clearing for
a determination by the Commission of whether the
security-based swap, or group, category, type or
class of security-based swap is required to be
cleared, and to determine the manner of notice the
clearing agency must provide to its members of
such submission, and (ii) how the Commission may
stay the requirement that a security-based swap is
subject to mandatory clearing.

12 See Exchange Act Section 3C(g) [15 U.S.C. 78c—
3(g)] and Mandatory Clearing Proposing Release.
Section 3C(g)(1) provides that a security-based swap
otherwise subject to mandatory clearing is not
required to be cleared if one party to the security-
based swap is not a financial entity, is using
security-based swaps to hedge or mitigate
commercial risk, and notifies the Commission, in a
manner set forth by the Commission, how it
generally meets its financial obligations associated
with entering into non-cleared security-based
swaps. See 15 U.S.C. 78c-3(g)(1).

13 See 15 U.S.C. 78s(b) and 12 U.S.C. 5465(e). See
also Mandatory Clearing Proposing Release.

14 Currently, three clearing agencies are permitted
to clear certain credit default swaps, which are
security-based swaps. See footnote 30 below. A
clearing agency could begin clearing other security-
based swaps if its rules permit clearing of such
other security-based swaps.

Clearing agencies are broadly defined
under the Exchange Act and may
undertake a variety of functions.'® One
such function is to act as a central
counterparty (“CCP”).16 For example,
when a security-based swap between
two counterparties that are members of
a CCP is executed and submitted for
clearing, the original contract is
extinguished and is replaced by two
new contracts where the CCP is the
buyer to the seller and the seller to the
buyer. This process is known as
‘“novation.” 17 At that point, the original
counterparties are no longer
counterparties to each other. As a result,
the creditworthiness and liquidity of the
CCP is substituted for the
creditworthiness and liquidity of the
original counterparties.18

Under the rules we proposed
regarding mandatory clearing, to meet
the clearing requirement in Exchange
Act Section 3G, the parties would be
required to submit security-based swaps
required to be cleared to a clearing
agency that functions as a CCP for
central clearing.1® Those proposed rules
also would establish procedures for a
clearing agency to submit to us for a
review each security-based swap, or
group, category, type or class of
security-based swap that the clearing
agency plans to accept for clearing. We
would review the submission and make
a determination about whether the
security-based swap, or group, category,
type or class of security-based swap, is
required to be cleared.2® Under the
statute and the proposed rules, the
submission would be publicly available
and a public comment period would be

15 See Exchange Act Section 3(a)(23) [15 U.S.C.
78c(a)(23)].

16 A CCP is an entity that interposes itself
between the counterparties to a securities
transaction, acting functionally as the buyer to
every seller and the seller to every buyer. See
Clearing Agency Standards for Operation and
Governance, Release No. 34—64017 (Mar. 3, 2011),
76 FR 14472 (Mar. 16, 2011) (“Clearing Agency
Standards Proposing Release”).

17 “Novation” is a “process through which the
original obligation between a buyer and seller is
discharged through the substitution of the CCP as
seller to buyer and buyer to seller, creating two new
contracts.” Committee on Payment and Settlement
Systems, Technical Committee of the International
Organization of Securities Commissioners,
Recommendations for Central Counterparties
(November 2004) at 66.

18 See Cecchetti, Gyntelberg and Hollanders,
Central counterparties for over-the-counter
derivatives, BIS Quarterly Review, September 2009,
available at http://www.bis.org/publ/qtrpdf/
r_qt0909f.pdf.

19 See Mandatory Clearing Proposing Release and
proposed Rule 3Ca-2.

20 See Mandatory Clearing Proposing Release and
Public Law 111-203, § 763(a) (adding Exchange Act
Section 3C [15 U.S.C. 78c¢-3]).

provided with respect to whether the
clearing requirement will apply.2?

If we determine that a security-based
swap, or group, category, type, or class
of security-based swap, is required to be
cleared, counterparties would be
required to submit such security-based
swaps negotiated and entered into
bilaterally to the clearing agency for
novation.?2 If we determine that a
security-based swap, or group, category,
type, or class of security-based swap, is
not required to be cleared, such
security-based swap, or group, category,
type, or class of security-based swap,
may still be cleared on a voluntary basis
by a clearing agency that functions as a
CCP if the clearing agency has rules that
permit it to clear such security-based
swap.23 For security-based swaps
submitted for novation, the CCP will be
the issuer of new security-based swaps.

Because the definition of “security”
in the Securities Act was amended in
Title VII to include security-based
swaps,24 the novation of a security-
based swap by a clearing agency
functioning as a central counterparty
involves an offer and sale by the
clearing agency of a security (the
security-based swap) under the
Securities Act. The Securities Act
requires that any offer and sale of a
security must either be registered under
the Securities Act or made pursuant to
an exemption from registration.25
Certain provisions of the Exchange Act
relating to the registration of classes of
securities and the indenture
qualification provisions of the Trust
Indenture Act also potentially will
apply to security-based swaps. The
provisions of Section 12 of the Exchange
Act could, without an exemption,
require that security-based swaps be
registered before a transaction could be
effected on a national securities
exchange.26 In addition, registration of a
class of security-based swaps under
Section 12(g) of the Exchange Act will
be required if the security-based swap is
considered an equity security and there
are more than 500 record holders of a

21]d.

22 See Exchange Act Section 3C [15 U.S.C. 78c—
3]) and proposed Exchange Act Rule 3Ca-2.

23 See 15 U.S.C. 78s(b) and 12 U.S.C. 5465(e). As
we note above, this ability to clear security-based
swaps exists even before the adoption of rules
implementing the mandatory clearing requirement.

24 See Public Law 111-203, § 768(a)(1) (amending
Securities Act Section 2(a)(1) [15 U.S.C. 77b(a)(1)]).
See also Public Law 111-203, § 761(a)(2) (amending
Exchange Act Section 3(a)(10) [15 U.S.C.
78c(a)(10)]).

25 See Securities Act Section 5 [15 U.S.C. 77¢].

26 We note that a registered security-based SEF
would not be a national securities exchange for
purposes of the Exchange Act. Therefore, Exchange
Act Sections 12(a) and (b) would not be applicable
to transactions effected through such facilities.
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particular class of security-based swaps
at the end of a fiscal year. Further,
without an exemption, the Trust
Indenture Act requires qualification of
an indenture for security-based swaps
considered to be debt.2”

The provisions of Title VII do not
contain an exemption from Securities
Act or Exchange Act registration, or
from Trust Indenture Act qualification,
for security-based swaps. However, we
believe that compliance by the clearing
agency with the registration and
qualification provisions of these Acts
likely will be impracticable and
frustrate the purposes of Title VII. We
have taken action in the past to facilitate
clearing of certain credit default swaps
by clearing agencies functioning as
CCPs. For example, prior to enactment
of the Dodd-Frank Act, we permitted
five clearing agencies to clear certain
credit default swaps (“eligible CDS”’) on
a temporary conditional basis.28 To

27 See 15 U.S.C. 77aaa et seq.

28 See Order Granting Temporary Exemptions
under the Securities Exchange Act of 1934 in
Connection with Request on Behalf of ICE Clear
Europe Limited Related to Central Clearing of
Credit Default Swaps, and Request for Comments,
Release No. 34-60372 (Jul. 23, 2009), 74 FR 37748
(Jul. 29, 2009); Order Granting Temporary
Exemptions under the Securities Exchange Act of
1934 in Connection with Request on Behalf of Eurex
Clearing AG Related to Central Clearing of Credit
Default Swaps, and Request for Comments, Release
No. 34-60373 (Jul. 23, 2009), 74 FR 37740 (Jul. 29,
2009); Order Granting Temporary Exemptions
Under the Securities Exchange Act of 1934 in
Connection With Request of Chicago Mercantile
Exchange Inc. and Citadel Investment Group, L.L.C.
Related to Central Clearing of Credit Default Swaps,
and Request for Comments, Release No. 34—59578
(Mar. 13, 2009), 74 FR 11781 (Mar. 19, 2009); Order
Granting Temporary Exemptions Under the
Securities Exchange Act of 1934 in Connection With
Request on Behalf of ICE US Trust LLC Related to
Central Clearing of Credit Default Swaps, and
Request for Comments, Release No. 34-59527 (Mar.
6, 2009), 74 FR 10791 (Mar. 12, 2009); and Order
Granting Temporary Exemptions Under the
Securities Exchange Act of 1934 in Connection with
Request of LIFFE Administration and Management
and LCH.Clearnet Ltd. Related to Central Clearing
Of Credit Default Swaps, and Request for
Comments, Release No. 34-59164 (Dec. 24, 2008),
74 FR 139 (Jan. 2, 2009). The Commission
subsequently extended and, in certain cases,
modified certain of these temporary exemptive
orders. See Release No. 34-61973 (Apr. 23, 2010),
75 FR 22656 (Apr. 29, 2010) and Release No. 34—
63389 (Nov. 29, 2010), 75 FR 75520 (Dec. 3, 2010)
(extending the order granted to ICE Clear Europe,
Limited); Release No. 34—61975 (Apr. 23, 2010), 75
FR 22641 (Apr. 29, 2010) and Release No. 34-63390
(Nov. 29, 2010), 75 FR 75518 (Dec. 3, 2010)
(extending and modifying the order granted to
Eurex Clearing AG); Release No. 34-61164 (Dec. 14,
2009), 74 FR 67258 (Dec. 18, 2009), Release No. 34—
61803 (Mar. 30, 2010), 75 FR 17181 (Apr. 5, 2010),
and Release No. 34-63388 (Nov. 29, 2010), 75 FR
75522 (Dec. 3, 2010) (extending and modifying the
order granted to Chicago Mercantile Exchange Inc.);
and Release No. 34-61119 (Dec. 4, 2009), 74 FR
65554 (Dec. 10, 2009), Release No. 34—61662 (Mar.
5,2010), 75 FR 11589 (Mar. 11, 2010), and Release
No. 34-63387 (Nov. 29, 2010), 75 FR 75502 (Dec.

3, 2010) (extending and modifying the order granted

facilitate the operation of clearing
agencies as CCPs for eligible CDS, we
also adopted temporary exemptions
from certain provisions of the Securities
Act, the Exchange Act and the Trust
Indenture Act, subject to certain
conditions.29 In the adopting release, we
noted that we believed that the
existence of CCPs for CDS would be
important in helping to reduce
counterparty risks inherent in the CDS
market.3° In addition to those actions
with respect to eligible CDS, as
discussed further below, we adopted
exemptions under the Securities Act
and the Exchange Act for certain
standardized options.3?

to ICE US Trust LLC). LIFFE A&M and
LCH.Clearnet Ltd. allowed their temporary
exemptive orders to lapse without seeking an
extension.

29 See Temporary Exemptions for Eligible Credit
Default Swaps to Facilitate Operation of Central
Counterparties to Clear and Settle Credit Default
Swaps, Release No. 33—8999 (Jan. 14, 2009), 74 FR
3967 (Jan. 22, 2009) (“Temporary CDS Exemptions
Release”). The temporary rules exempt eligible
credit default swaps from all provisions of the
Securities Act, other than the Section 17(a) anti-
fraud provisions, the Exchange Act registration
requirements, and the provisions of the Trust
Indenture Act, provided certain conditions were
met (“temporary exemptions for eligible CDS”). We
subsequently extended the expiration date of the
temporary rules until April 16, 2012. See Extension
of Temporary Exemptions for Eligible Credit Default
Swaps to Facilitate Operation of Central
Counterparties to Clear and Settle Credit Default
Swaps, Release No. 33-9232 (Jul. 1, 2011), 76 FR
40223 (Jul. 8, 2011) (“Temporary CDS Exemptions
Extension Release”).

30 Title VII contains provisions that “deem
registered”” as a clearing agency for the purposes of
clearing security-based swaps clearing agencies that
met certain conditions. See Public Law 111-203,
§763(b) (adding Exchange Act Section 17A(1) [15
U.S.C. 78q—1(1)]. Three clearing agencies that had
temporary exemptive orders permitting them to
clear eligible CDS were deemed registered under
this provision and currently are performing the
functions of a CCP for eligible CDS. These clearing
agencies are ICE Clear Credit LLC (f/k/a ICE U.S.
Trust LLC), ICE Clear Europe, Ltd., and Chicago
Mercantile Exchange Inc. As a result of the deemed
registered provision, we had to grant a temporary
exemptive order to these clearing agencies only
relating to Sections 5 and 6 of the Exchange Act.
This temporary exemptive order will expire upon
the earliest compliance date set forth in any of the
final Title VII rules regarding registration of
security-based SEFs. See Order Granting Temporary
Exemptions under the Securities Exchange Act of
1934 in Connection with the Pending Revision of
the Definition of “Security” to Encompass Security-
Based Swaps, and Request for Comment, Release
No. 34-64795 (Jul. 1, 2011). The new temporary
exemptive order contains conditions similar to
those set forth in the temporary exemptive orders
in effect prior to the deemed registered provisions
pursuant to which certain clearing agencies were
permitted to clear eligible CDS. See footnote 28
above.

31 See Exemption for Standardized Options From
Provisions of the Securities Act of 1933 and From
the Registration Requirements of the Securities
Exchange Act of 1934, Release No. 33-8171 (Dec.
23, 2002), 68 FR 1 (Jan. 2, 2003) (“‘Standardized
Options Release”). See also Securities Act Rule 238
[17 CFR 230.238] and Exchange Act Rule 12h-1(d)
[17 CFR 240.12h-1(d)].

On June 9, 2011, we proposed
exemptions from the registration
requirements of the Securities Act and
the Exchange Act, and from the
qualification requirements of the Trust
Indenture Act, for security-based swaps
issued by certain clearing agencies
satisfying certain conditions to facilitate
the intent of Dodd-Frank Act with
respect to mandatory clearing of
security-based swaps.32 The proposed
rules would exempt certain transactions
by clearing agencies in these security-
based swaps from all provisions of the
Securities Act, other than the Section
17(a) anti-fraud provisions, as well as
exempt these security-based swaps from
the Exchange Act registration
requirements and from the provisions of
the Trust Indenture Act, provided
certain conditions are met.33

The Proposing Release requested
comment on a variety of significant
aspects of the proposed exemptions. We
received seven comment letters in
connection with the Proposing Release,
of which six commented on the
proposed exemptions.3+ Most

32 See Exemptions For Security-Based Swaps
Issued By Certain Clearing Agencies, Release No.
33-9222 (June 9, 2011), 76 FR 34920 (June 15, 2011)
(“Proposing Release”).

331n July 2011, the Commission adopted interim
exemptions under the Securities Act, the Exchange
Act and the Trust Indenture Act for uncleared
security-based swaps that prior to July 16, 2011
were ‘“‘security-based swap agreements” and not
securities but became securities due to the
provisions of Title VII. See Exemptions for Security-
Based Swaps, Release No. 33—-9231 (Jul. 1, 2011), 76
FR 40605 (Jul. 11, 2011) (“Interim SBS Exemptions
Release”). These interim exemptions will expire
upon the compliance date for the final rules the
Commission may adopt further defining both the
terms ‘“‘security-based swap” and “eligible contract
participant.” Further, the Division of Corporation
Finance issued a no-action letter that addressed the
availability of these interim exemptions to offers
and sales of security-based swaps that are based on
or reference only loans or indexes only of loans. See
Cleary Gottlieb Steen & Hamilton LLP (July 15,
2011). We understand that the staff intends to
withdraw this no-action letter upon the compliance
date for the final rules the Commission may adopt
further defining both the terms “‘security-based
swap”’ and ‘“eligible contract participant.”

34 The Commission received the following letters
that commented specifically on the proposed
exemptions: Letter from Richard M. Whiting,
Executive Director and General Counsel, Financial
Services Roundtable, Robert Pickel, Chief Executive
Officer, International Swaps and Derivatives
Association, and Kenneth E. Bentsen, Jr., Executive
Vice President, Public Policy and Advocacy,
Securities Industry and Financial Markets
Association (“FSR/ISDA/SIFMA Letter”); letter
from Bruce Bolander, Gibson, Dunn & Crutcher
LLP, dated Aug. 22, 2011 (“Gibson Dunn Letter”’);
letter from Scott Pintoff, General Counsel, GFI
Group Inc., dated Jul. 25, 2011 (“GFI Letter”); letter
from Lawrence J. Kramer, dated Jun. 22, 2011
(“Kramer Letter”); letter from Thomas A. Prentice,
Ph.D., dated Jun. 21, 2011 (‘“Prentice Letter”); and
letter from William Michael Cunningham, Creative
Investment Research, Inc., dated Jul. 4, 2011 (“CIR
Letter”). The letter from Scott C. Goebel, Senior
Vice President, General Counsel, Fidelity
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commentators supported the proposed
exemptions and did not suggest any
changes to the exemptions as they
applied to security-based swaps issued
by a registered or exempt clearing
agency in its function as a CCP.3% As
discussed below, a few commentators
suggested additional exemptions for
security-based swaps. We have
reviewed and considered all of the
comments that we received relating to
the proposed exemptions.

As described in detail below, we are
adopting the rules as proposed without
modification. The exemptions we are
adopting in this release cover all
security-based swaps that may be
cleared, including eligible CDS that
currently are being issued in reliance on
the temporary exemptions for eligible
CDS that expire on April 16, 2012.

II. Discussion of the Final Rules and
Amendments

A. Exemption From Securities Act
Registration—Securities Act Rule 239

1. Proposed Rule

We proposed Securities Act Rule 239
to exempt the offer and sale of security-
based swaps that are or will be issued
to eligible contract participants by, and
in a transaction involving, a clearing
agency that is registered under Section
17A of the Exchange Act or exempt from
such registration by rule, regulation or
order of the Commission in its function
as a CCP, from all provisions of the
Securities Act, except the anti-fraud
provisions of Section 17(a), subject to
certain conditions.

2. Comments

Commentators generally supported
proposed Securities Act Rule 239.36 We
received only one specific comment on
the proposed rule.3” This commentator
suggested that the Commission provide
an exemption under the Securities Act
similar to the proposed rule for
transactions in uncleared security-based

Investments, dated Dec. 8, 2011, did not address the
proposed exemptions but commented on rules the
Commodity Futures Trading Commission proposed
relating to collateral posted in connection with
cleared derivatives trades.

35 See FSR/ISDA/SIFMA Letter; Gibson Dunn
Letter; GFI Letter; and CIR Letter. We also received
comments that disagreed with CDS trading or the
SBS exemptions generally. One individual
commentator did not believe the Commission
should adopt the proposed exemptions because this
commentator believes they would facilitate trading
in CDS, which this commentator objected to in
some circumstances. See Kramer Letter. Another
individual commentator opposed the proposed
exemptions, but did not provide any explanation
for the reason. See Prentice Letter.

36 See FSR/ISDA/SIFMA Letter; Gibson Dunn
Letter; GFI Letter; and CIR Letter.

37 See GFI Letter.

swaps entered into between eligible
contract participants and effected
through any trading platform.38 This
commentator did not provide any
explanation as to why such exemption
was needed, including how security-
based swap trading platforms operate,
that would enable us to evaluate
whether another exemption under the
Securities Act is necessary or
appropriate.

We requested comment in the
Proposing Release and in the Interim
SBS Exemptions Release as to whether
security-based swaps are or will be
transacted in a manner that would not
permit the parties to rely on existing
exemptions under the Securities Act.39
We also requested comment in these
releases on whether the Commission
should consider additional exemptions
under the Securities Act for security-
based swaps traded on a national
securities exchange or security-based
SEF with eligible contract
participants.2© This commentator’s
suggestion related to exemptions
affecting transactions that do not
involve registered or exempt clearing
agencies and appears responsive to the
request for whether additional
exemptions should be considered. Thus,
we believe that this commentator’s
suggestion relating to uncleared
security-based swaps is more
appropriate to be considered in
connection with the Interim SBS
Exemptions Release and, therefore, we
are not adopting rules at this time
providing exemptions that would apply
to uncleared security-based swaps,
including those that may be effected on
or through trading platforms.4?

3. Final Rule

We are adopting Securities Act Rule
239 without any changes from the
proposal. The final rule exempts the
offer and sale of security-based swaps
that are or will be issued to eligible
contract participants by, and in a
transaction involving, a clearing agency
that is registered under Section 17A of
the Exchange Act42 or exempt from

38]d.

39 See Proposing Release at 30; and Interim SBS
Exemptions Release at 16.

40]d.

41 The Commission received one comment letter
on the Interim SBS Exemptions Release from an
individual that opposed the interim exemptions;
however, this commentator did not provide any
explanation for the reason.

42 See footnote 30 above for a discussion of the
clearing agencies that are deemed registered for
purposes of clearing security-based swaps. As noted
above, three clearing agencies that had temporary
exemptive orders relating to the clearing of eligible
CDS were deemed registered under this provision
and currently are performing the functions of a CCP
for eligible CDS.

such registration 43 by rule, regulation or
order of the Commission (“‘registered or
exempt clearing agency”) in its function
as a CCP, from all provisions of the
Securities Act, except the anti-fraud
provisions of Section 17(a), subject to
the conditions described below.44 Thus,
Securities Act Rule 239 as adopted
permits the offer and sale of security-
based swaps to eligible contract
participants that are or will be issued
by, and in a transaction involving, a
registered or exempt clearing agency in
its function as a CCP without requiring
compliance with Section 5 of the
Securities Act.4°

Consistent with the proposal, under
Securities Act Rule 239 as adopted, the
offer and sale of a security-based swap
is exempt from the provisions of the
Securities Act, other than Section 17(a),
if the following conditions are satisfied:

e The security-based swap is or will
be issued by a clearing agency that is
registered with us under Section 17A of
the Exchange Act or exempt from such
registration by rule, regulation or order
of the Commission;

43 The Dodd-Frank Act contains provisions
permitting the Commission to provide exemptions
from clearing agency registration with respect to
security-based swaps in limited instances. See
footnote 49 below. The final rules cover security-
based swaps, including mixed swaps, issued by
clearing agencies that the Commission specifically
exempts from registration as a clearing agency by
rule, regulation, or order.

4415 U.S.C. 77q. This exemption is similar to the
Securities Act exemptions for standardized options
and security futures products. See Securities Act
Rule 238 [17 CFR 230.238] and Securities Act
Section 3(a)(14) [15 U.S.C. 77c(a)(14)].

45 The exemption for the security-based swap
transaction from Securities Act registration will not
apply to any securities that may be delivered in
settlement or payment of any obligations under the
security-based swap (e.g. a physically settled credit
default swap). With respect to such securities
transactions, the parties to the security-based swap
must either be able to rely on another exemption
from the registration requirements of the Securities
Act or must register such transaction. In evaluating
the availability of an exemption from the Securities
Act registration requirements, if such a security-
based swap may be settled or paid through the
delivery of a security, then the transaction in the
underlying or referenced security will be
considered to occur at the same time as the
transaction in the related security-based swap. In
this connection, we note that the Dodd-Frank Act
amended Securities Act Section 2(a)(3) to provide
that security-based swaps could not be used by an
issuer, its affiliates, or underwriters to circumvent
the registration requirements of Securities Act
Section 5 with respect to the issuer’s securities
underlying the security-based swap. See 15 U.S.C.
77b(a)(3). As amended, Section 2(a)(3) provides that
“[alny offer or sale of a security-based swap by or
on behalf of the issuer of the securities upon which
such security-based swap is based or is referenced,
an affiliate of the issuer, or an underwriter, shall
constitute a contract for sale of, sale of, offer for
sale, or offer to sell such securities.” As a result,
such issuer, affiliate, or underwriter would have to
comply with the registration requirements of the
Securities Act with respect to such underlying or
referenced security, unless another exemption from
registration was available.
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e The Commission has determined
that the security-based swap is required
to be cleared or the registered or exempt
clearing agency is permitted to clear the
security-based swap pursuant to its
rules;

e The security-based swap is sold
only to an eligible contract participant
(as defined in Section 1a(18) of the
Commodity Exchange Act) in a
transaction involving the registered or
exempt clearing agency in its function
as a CCP with respect to the security-
based swap; 46 and

¢ For each security-based swap that is
offered or sold in reliance upon this
exemption, the following information is
included in an agreement covering the
security-based swap the registered or
exempt clearing agency provides to, or
makes available to, its counterparty or is
posted on a publicly available Web site
maintained by the registered or exempt
clearing agency:

e A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

e A statement indicating the security
or loan to be delivered (or class of
securities or loans), or if cash settled,
the security, loan or narrow-based
security index (or class of securities or
loans) whose value is to be used to
determine the amount of the settlement
obligation under the security-based
swap; and

o A statement of whether the issuer of
any security or loan, each issuer of a

46 Eligible contract participant is defined in CEA
Section 1a(18) (as re-designated and amended by
Section 721 of the Dodd-Frank Act). See also Public
Law 111-203, § 761(a) (adding Exchange Act
Section 3(a)(65) [15 U.S.C. 78c(a)(65)], which refers
to the definition of eligible contract participant in
the CEA). The definition of eligible contract
participant contained the CEA (as amended by the
Dodd-Frank Act) includes: Financial institutions;
insurance companies; investment companies;
commodity pools; business entities, such as
corporations, partnerships, and trusts; employee
benefit plans; government entities, such as the
United States, a State or local municipality, a
foreign government, a multinational or
supranational government entity, or an
instrumentality, agency or department of such
entities; market professionals, such as broker
dealers, futures commission merchants, floor
brokers, and investment advisors; and natural
persons with a specified dollar amount invested on
a discretionary basis. For certain of the entities and
market professionals, the definition also contains
certain conditions relating to the amount of assets
or amount of monies invested on a discretionary
basis. For a complete description of the definition,
see CEA Section 1a(18) and Section 721 of the
Dodd-Frank Act. Further, the Dodd-Frank Act
authorized the CFTC and the SEC to jointly further
define the definition of eligible contract participant.
See Section 712(d)(1) of the Dodd-Frank Act. In
December 2010, the CFTC and the SEC jointly
proposed rules to further define the definition of
eligible contract participant primarily relating to
commodity pools and foreign exchange
transactions. See Intermediaries Definitions
Release.

security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Exchange Act Section 13 or Section
15(d) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available and where the information is
available.

We believe this exemption will
further the goal in the Dodd-Frank Act
of central clearing of security-based
swaps. Without exempting the offers
and sales of such security-based swaps
by a registered or exempt clearing
agency in its function as a CCP from the
Securities Act (other than Section 17(a)),
we believe that a registered or exempt
clearing agency may not be able to clear
security-based swaps in the manner
contemplated by the Dodd-Frank Act
and our proposed rules implementing
its provisions. Therefore, we believe
that with the above conditions, an
exemption from the Securities Act is
necessary and appropriate in the public
interest and consistent with the
protection of investors.

i. Registered or Exempt Clearing Agency
Issuing Security-Based Swaps in Its
Function as a CCP

Consistent with the proposal, the
Securities Act exemption applies only
to offers and sales of security-based
swaps that are or will be issued by, and
in a transaction involving, a clearing
agency in its function as a CCP that is
either registered with us or exempt from
such registration by rule, regulation or
order of the Commission. Registered
clearing agencies are regulated by us
under the Exchange Act and must
comply with the standards in the
Exchange Act, including the
requirements of Section 17A.47 The
activities of such clearing agencies
relating to the clearing or submission for
clearing of security-based swaps are
subject to regulation under the
Exchange Act and applicable rules
thereunder.48 The Securities Act
exemption also is available for security-
based swaps that are issued by a
clearing agency that we have exempted
from registration with us by rule,
regulation, or order, subject to such
terms and conditions contained in any
exemption.49 We believe it is

4715 U.S.C. 78q—1. See also discussion in
Mandatory Clearing Proposing Release.

48]d.

49 Section 763(b) of the Dodd-Frank Act amended
the Exchange Act and added Section 17(k) [15
U.S.C. 78q(k)], which provides that “[t]he
Commission may exempt, conditionally or
unconditionally, a clearing agency from registration

appropriate to make the Securities Act
exemption available to security-based
swaps issued by exempt clearing
agencies because in granting an
exemption the Commission could
impose appropriate conditions to the
availability of the exemption that would
provide protection to investors.

The Securities Act exemption applies
to the extent the clearing agency will
issue or is issuing the security-based
swap in its function as a CCP and
applies to transactions involving such
clearing agency.5° We note that a
clearing agency’s role as a CCP and an
issuer of security-based swaps is similar
to a clearing agency’s role with respect
to standardized options.5* We believe
that a clearing agency’s role as a CCP for
security-based swaps, similar to a
clearing agency’s role with respect to
standardized options, is fundamentally
different from a conventional issuer that
registers transactions in its securities
under the Securities Act.52 For example,
the purchaser of a security-based swap
does not, except in the most formal
sense, make an investment decision
regarding the clearing agency.?3 Rather,
the security-based swap investment
decision is based on the referenced
security, loan, narrow-based security
index, or issuer. In this circumstance,
coupled with the other conditions to the
Securities Act exemption, we do not
believe that Securities Act registration
of the offer and sale of security-based
swaps by a clearing agency in its

under this section for the clearing of security-based
swaps if the Commission determines that the
clearing agency is subject to comparable,
comprehensive supervision and regulation by the
Commodity Futures Trading Commission or the
appropriate government authorities in the home
country of the agency. Such conditions may
include, but are not limited to, requiring that the
clearing agency be available for inspection by the
Commission and make available all information
requested by the Commission.” Thus, although we
have the authority under the Exchange Act, as
amended by the Dodd-Frank Act, to provide
exemptions from clearing agency registration, our
authority to grant an exemption from registration
for clearing agencies that clear security-based swaps
is different than it is for other clearing agencies.

50 As we noted above, when functioning as a CCP,
a clearing agency’s creditworthiness and liquidity
are substituted for the creditworthiness and
liquidity of the original counterparties. See footnote
18 above and accompanying text.

51 See Standardized Options Release.

52 Because the novation generally occurs after the
counterparties have agreed to enter into the bilateral
security-based swap being novated, the investment
decision by the counterparties already has occurred.

53 We note, however, that a member or other user
of a clearing agency may have an interest in the
financial condition of the clearinghouse because the
member or user will be relying on the ability of the
clearinghouse to meet its obligations with respect
to cleared transactions. We have proposed that
registered clearing agencies be required to make
their audited financial statements and other
information about themselves publicly available.
See Clearing Agency Standards Proposing Release.
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function as a CCP to eligible contract
participants is necessary.

ii. Security-Based Swaps the
Commission Determines Are Required
To Be Cleared or That a Clearing Agency
Is Permitted To Clear Pursuant to Its
Rules

In the Mandatory Clearing Release, we
proposed rules to implement the
provisions of the Dodd-Frank Act
regarding mandatory and voluntary
clearing of security-based swaps, or
groups, categories, or types or classes of
security-based swaps.5¢ Those proposed
rules would establish procedures for a
clearing agency to submit for a review
the security-based swap, or group,
category, type or class of security-based
swap, that the clearing agency plans to
accept for clearing. As proposed, we
would review the submission and make
a determination of whether the security-
based swap, or group, category, type or
class of security-based swap, is required
to be cleared.5>

Consistent with the purposes of the
Dodd-Frank Act, the Securities Act
exemption is intended to facilitate
clearing of security-based swaps that the
Commission determines are subject to
mandatory clearing, or that are
permitted to be cleared pursuant to the
clearing agency’s rules. Consequently,
under the Securities Act exemption a
registered or exempt clearing agency is
entitled to rely on the exemption to
issue, in its function as a CCP, security-
based swaps that we determine are
required to be cleared. In addition, the
Securities Act exemption is available to
a registered or exempt clearing agency
issuing a security-based swap, in its
function as a CCP, that is not subject to
mandatory clearing but is permitted to
be cleared pursuant to the clearing
agency’s rules. The Securities Act
exemption is not available for security-
based swaps issued by a registered or
exempt clearing agency in its function
as a CCP that are not required to be
cleared or permitted by its rules to be
cleared.

The Dodd-Frank Act also provides
that if a security-based swap is subject
to the mandatory clearing requirement,
it must be traded on an exchange or a
registered or exempt security-based SEF,
unless no security-based SEF makes
such security-based swap available to
trade.56 Thus, it is possible that a

54 See Mandatory Clearing Proposing Release.

55 See Mandatory Clearing Proposing Release. For
those security-based swaps that are submitted and
not required to be cleared, the clearing agency in
its function as a CCP may still clear those security-
based swaps if it is permitted by its rules.

56 Exchange Act Section 3C(h) specifies that
transactions in security-based swaps that are subject

security-based swap could be subject to
mandatory clearing without being
traded on an exchange or security-based
SEF. The Securities Act exemption is
available for security-based swaps that
are subject to the mandatory clearing
requirement or are permitted to be
cleared pursuant to the clearing
agency’s rules,5” regardless of whether
such security-based swaps also are
traded on a national securities exchange
or through a security-based SEF.58 We
believe that if the conditions to the
Securities Act exemption are satisfied,
then the protections provided for in the
analogous exemptions for standardized
options and security futures arising
from the requirement for exchange
trading, such as compliance with the
statutory listing standards, are not
needed here.5° Unlike security future
products that may be purchased by any
person, under the Dodd-Frank Act
security-based swaps may only be
offered and sold to eligible contract
participants either pursuant to an
exemption from the registration
requirements of the Securities Act and
in transactions not effected on a
national securities exchange or in
registered offerings effected on a
national securities exchange. No offers
or sales of security-based swaps may be
made to non-eligible contract
participants unless there is an effective
registration statement under the
Securities Act covering transactions in

to the clearing requirement of Exchange Act Section
3C(a)(1) must be executed on an exchange or on a
security-based SEF registered with us (or a security-
based SEF exempt from registration), unless no
exchange or security-based SEF makes the security-
based swap available to trade or the security-based
swap transaction is subject to the clearing exception
in Exchange Act Section 3C(g). See Public Law 111—
203, § 763 (adding Exchange Act Section 3C(h) [15
U.S.C. 78c—3(h)]). Exchange Act Section 3D(e)
allows the Commission to exempt a security-based
SEF from registration if the Commission finds that
the security-based SEF is subject to comparable
comprehensive supervision and regulation on a
consolidated basis by the CFTC. See 15 U.S.C. 78c—
4(e). The Commission proposed (but has not yet
adopted) Regulation SB SEF under the Exchange
Act that is designed to create a registration
framework for security-based SEFs, establish rules
with respect to Title VII's requirement that a
security-based SEF must comply with the fourteen
enumerated core principles and enforce compliance
with those principles, and implement a process for
a security-based SEF to submit to the Commission
proposed changes to its rules. See footnote 8 above.

57 The exemption would be limited to security-
based swaps issued by and in a transaction
involving a registered or exempt clearing agency in
its function as a CCP.

58 See Security-Based SEF Proposing Release.

59 Standardized options and security futures
products are only traded on a national securities
exchange and thus are subject to listing standards.
See Securities Act Section 3(a)(14) [15 U.S.C.
77c(a)(14)], Exchange Act Section 12(a) [15 U.S.C.
78l(a)], and Exchange Act Rule 12h—1(e) [17 CFR
240.12h—1(e)]. See also footnote 31 above.

such security-based swap ¢° and any
security-based swap transaction with a
non-eligible contract participant must
be effected on a national securities
exchange.®1 As a result, security-based
swaps issued by a registered or exempt
clearing agency in its function as a CCP
may only be offered and sold to eligible
contract participants, unless there is an
effective registration statement and the
transaction is effected on a national
securities exchange. Thus, because only
eligible contract participants may enter
into the security-based swaps not traded
on a national securities exchange, we do
not believe it is necessary to condition
the Securities Act exemption on
whether the security-based swap is
traded on a national securities
exchange. In addition, including such a
provision could frustrate the goals of the
Dodd-Frank Act because the Dodd-
Frank Act did not restrict transactions
with eligible contract participants to
transactions on national securities
exchanges. Consequently, the Securities
Act exemption does not include such a
requirement.

iii. Sales Only to Eligible Contract
Participants

Under the Dodd-Frank Act, only an
eligible contract participant may enter
into security-based swaps other than on
a national securities exchange.62 In
addition, security-based swaps that are
not registered pursuant to the Securities
Act can only be sold to eligible contract
participants.®3 New Securities Act
Section 5(d) specifically provides that it
is unlawful to offer to buy, purchase, or
sell a security-based swap to any person
that is not an eligible contract
participant, unless the transaction is
registered under the Securities Act.64
Given that Congress determined it is
appropriate to limit the availability of
registration exemptions under the
Securities Act to eligible contract
participants, consistent with the

60 See Public Law 111-203, § 768(b) (adding
Securities Act Section 5(d) [15 U.S.C. 77e(d)]).

61 See Public Law 111-203, § 763(e) (adding
Exchange Act Section 6(1) [15 U.S.C. 78f(1)]).

62 See also Public Law 111-203, § 763(e) (adding
Exchange Act Section 6(I) [15 U.S.C. 78f(1)]).

63 See Public Law 111-203, § 768(b) (adding
Securities Act Section 5(d) [15 U.S.C. 77e(d)]).

64 See Section 768(b) of the Dodd-Frank Act
(adding new Securities Act Section 5(d) [15 U.S.C.
77e(d)]) (“Notwithstanding the provisions of section
3 or 4, unless a registration statement meeting the
requirements of section 10(a) is in effect as to a
security-based swap, it shall be unlawful for any
person, directly or indirectly, to make use of any
means or instruments of transportation or
communication in interstate commerce or of the
mails to offer to sell, offer to buy or purchase or sell
a security-based swap to any person who is not an
eligible contract participant as defined in section
1a(18) of the Commodity Exchange Act [7 U.S.C.
1a(18)].”).
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proposal, we believe it is appropriate to
limit the Securities Act exemption to
security-based swaps entered into with
eligible contract participants.

iv. Disclosures Relating to the Security-
Based Swaps

The Securities Act exemption requires
the registered or exempt clearing agency
to disclose, either in its agreement
regarding the security-based swap or on
its publicly available Web site, certain
information with respect to the security-
based swap. Consistent with the
proposal, this information includes the
following:

¢ A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

e A statement indicating the security
or loan to be delivered (or class of
securities or loans), or if cash settled,
the security, loan, or narrow-based
security index (or class of securities or
loans) whose value is to be used to
determine the amount of the settlement
obligation under the security-based
swap; and

¢ A statement of whether the issuer of
any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Exchange Act Section 13 or Section
15(d) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available, and, if so, the location where
the information is available.

The purpose of the requirement relating
to the availability of information is to
inform investors about whether there is
publicly available information about the
issuer of the referenced security or the
referenced issuer.6> We are not
conditioning the Securities Act
exemption on whether the issuer is

65 For issuers that are not subject to Exchange Act
reporting requirements, the following are some non-
exclusive examples of issuers that may have
information publicly available, including financial
information about the issuer, or circumstances in
which public information about a security may be
available: (1) An entity that voluntarily files
Exchange Act reports; (2) an entity that makes
Securities Act Rule 144(d)(4) information available
to any person; (3) a foreign private issuer whose
securities are listed outside the United States; (4) a
foreign sovereign issuer with outstanding debt;

(5) for periods before July 21, 2010 an asset-backed
security issued in a registered transaction with
publicly available distribution reports (for periods
after July 21, 2010, asset-backed issuers will
continue to be subject to reporting); and (6) an
asset-backed security issued or guaranteed by the
Federal National Mortgage Association (‘“Fannie
Mae”), the Federal Home Loan Mortgage
Corporation (“Freddie Mac”) or the Government
National Mortgage Association (“Ginnie Mae”).

subject to Exchange Act reporting or
whether there is publicly available
financial information about such issuer.
As noted above, the Securities Act
exemption for offers and sales of
security-based swaps issued by, and in
a transaction involving, a registered or
exempt clearing agency in its function
as a CCP is limited to security-based
swaps entered into with an eligible
contract participant. The Dodd-Frank
Act did not restrict eligible contract
participants’ ability to enter into
security-based swaps based on whether
or not there is publicly-available
information about the issuer of the
referenced security or loan or the
referenced issuer.56 As a result, and in
light of the nature of the other
regulatory safeguards,5” we are not
conditioning the Securities Act
exemption on the actual availability or
delivery of such information.

While the Dodd-Frank Act does not
condition clearing of security-based
swaps on the availability of such
information, we believe it is important
for eligible contract participants to
understand whether such information is
publicly available. The availability (or
absence) of public information is

66 We note that eligible contract participants may
enter into security-based swaps on a bilateral basis
in reliance on an available exemption from the
registration requirements of the Securities Act. The
exemptions we are adopting in this release to
facilitate clearing of security-based swaps do not
apply to these bilateral transactions, even if they
subsequently are novated or otherwise cleared in
transactions to which the exemptions we are
adopting in this release apply.

67 As part of the process for submitting security-
based swaps to us for a determination of whether
such security-based swaps are subject to mandatory
clearing, the Dodd-Frank Act requires us to take
into account several factors, such as the existence
of significant outstanding notional exposures,
trading liquidity, and adequate pricing data, when
reviewing a submission to clear security-based
swaps by a clearing agency. Much of the
information that the registered or exempt clearing
agency will be required to include in its agreement
or on its Web site, as a condition to the exemption,
likely will already be included in the description
of the security-based swaps that the clearing agency
identifies publicly that it is going to clear. In
addition to the security-based swap submission
provisions, the Dodd-Frank Act and the rules
proposed under the Act relating to reporting
requirements, trade acknowledgments and
verification, and business conduct would require
certain disclosures relating to security-based swaps,
some of which may potentially overlap with the
information requirement we are adopting in this
release. See, e.g., Mandatory Clearing Proposing
Release, Regulation SBSR—Reporting and
Dissemination of Security-Based Swap Information,
Release No. 63346 (Nov. 19, 2010), 75 FR 75207
(Dec. 2, 2010) (“SBSR Proposing Release”), Trade
Acknowledgment and Verification of Security-
Based Swap Transactions, Release No. 34—-63727
(Jan. 14, 2011), 76 FR 3859 (Jan. 21, 2011) (“Trade
Acknowledgement and Verification Proposing
Release”), and Business Conduct Standards for
Security-Based Swap Dealers and Major Security-
Based Swap Participants, Release No. 34-64766
(Jun. 29, 2011), 76 FR 42396 (Jul. 18, 2011).

generally important to eligible contract
participants and the registered or
exempt clearing agency in evaluating
and pricing the security-based swap.
Therefore, the Securities Act exemption
requires disclosure about whether such
information is available.

If the issuer of the referenced security
or loan or the referenced issuer is not
subject to Exchange Act reporting, but
there is publicly available information
about the issuer, the clearing agency is
required under the Securities Act
exemption to disclose that fact and
disclose where the information is
available. This disclosure could include,
for example, a statement that the issuer
is listed on a particular foreign exchange
and where information about issuers on
such exchange can be found.

Under the Securities Act exemption,
the required information could be
provided in the agreement covering the
security-based swap the registered or
exempt clearing agency provides or
makes available to the counterparty or
on a publicly available Web site
maintained by the clearing agency. We
understand that master agreements and
related schedules for security-based
swaps generally contain detailed
information about the terms of the
security-based swaps.68 In addition,
each registered clearing agency is
required to post and maintain a current
and complete version of its rules on its
Web site. Thus, we believe that parties
engaging in security-based swaps
transactions would be familiar with
looking to the agreements or a clearing
agency’s Web site to obtain information.
Given that clearing agencies generally
provide information in agreements and
maintain publicly available Web sites,
we believe that providing the
information we are requiring to be
disclosed in the agreement for the
security-based swap or on the clearing
agency’s publicly available Web site
would not pose significant burdens for
clearing agencies.

B. Exemptions From Exchange Act
Section 12 Registration—Exchange Act
Rules 12a-10 and Rule 12h-1(h)

1. Proposed Rule and Amendment

We proposed Exchange Act Rule 12a—
10 to exempt security-based swaps that
are or have been issued by a registered
or exempt clearing agency in reliance on
the proposed exemption under the
Securities Act from the registration

68n addition, the rules proposed in the Trade
Acknowledgement and Verification Proposing
Release and the SBSR Proposing Release would
require information about the security-based swap
to be reported to the security-based swap data
repository.
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requirements of Section 12(a) of the
Exchange Act under certain conditions.
We also proposed an amendment to
Exchange Act Rule 12h-1 to exempt
security-based swaps that are or have
been issued by a registered or exempt
clearing agency from the registration
requirements of Section 12(g) of the
Exchange Act under certain conditions.

2. Comments

Commentators generally supported
the proposed rule and amendment.69
We received only two specific
comments on the proposed rule and
amendment.”® One commentator
suggested that the Commission provide
exemptions under the Exchange Act
similar to the proposed rule and
amendment for transactions in
uncleared security-based swaps entered
into between eligible contract
participants and effected through any
trading platform.”? This commentator
did not provide any explanation as to
why such exemptions were needed,
including how security-based swap
trading platforms operate, that would
enable us to evaluate whether other
exemptions under the Exchange Act are
necessary or appropriate. Another
commentator suggested that the
Commission provide an exemption
under Section 12(g) of the Exchange Act
similar to the proposed amendment for
uncleared security-based swaps
transactions entered into solely between
eligible contract participants.”2

We requested comment in the
Proposing Release and in the Interim
SBS Exemptions Release as to whether
security-based swaps are or will be
transacted in a manner that would not
permit the parties to rely on existing
exemptions under the Exchange Act.73
We also requested comment in these
releases on whether the Commission
should consider additional exemptions
under the Exchange Act for security-
based swaps traded on a national

69 See FSR/ISDA/SIFMA Letter; Gibson Dunn
Letter; GFI Letter; and CIR Letter.

70 See GFI Letter; and FSR/ISDA/SIFMA Letter.

71 See GFI Letter.

72 See FSR/ISDA/SIFMA Letter. This
commentator stated its view that investors in
security-based swaps are primarily concerned with
the referenced security or loan, issuer or narrow-
based security index, and not the counterparty that
is issuing the swap and that requiring an eligible
contract participant to register a class of security-
based swaps would be burdensome and would not
provide any meaningful or useful information about
the security-based swaps This commentator stated
its view that the ongoing periodic reporting
requirements and proxy rules, among other
requirements, that are triggered by registration
under the Exchange Act would not make sense to
apply in the context of security-based swaps. Id.

73 See Proposing Release at 30; and Interim SBS
Exemptions Release at 16.

securities exchange or security-based
SEF with eligible contract
participants.”¢ These commentators’
suggestions related to exemptions
affecting transactions that do not
involve registered or exempt clearing
agencies and appear responsive to the
request for whether additional
exemptions should be considered. Thus,
we believe that these commentators’
suggestions relating to uncleared
security-based swaps are more
appropriate to be considered in
connection with the Interim SBS
Exemptions Release and, therefore, we
are not adopting rules at this time
providing exemptions that would apply
to uncleared security-based swaps,
including those that may be effected on
or through trading platforms.75

3. Final Rule and Amendment

Section 12(a) of the Exchange Act
makes it unlawful for any broker or
dealer to effect a transaction in a non-
exempt security on a national securities
exchange unless the security has been
registered under Section 12(b) of the
Exchange Act for trading on that
exchange. Section 12(g)(1) of the
Exchange Act, as modified by rule,
requires any issuer with more than
$10,000,000 in total assets and a class of
equity securities held by 500 or more
persons to register such security with
us.”6

Rule 12b—1 under the Exchange Act
prescribes the procedures for
registration under both Section 12(b)
and Section 12(g) of the Exchange Act.
Absent an exemption, security-based
swaps that will be traded on national
securities exchanges would be required
to be registered under Section 12(b) of
the Exchange Act. A registered or
exempt clearing agency issuing a
security-based swap would be required,
without an available exemption, to
register the security-based swaps under
Section 12(b) of the Exchange Act before
such security-based swaps could be
traded on a national securities
exchange. In addition, if the security-
based swaps were considered equity
securities of the registered or exempt
clearing agency, the registration
provisions of Section 12(g) of the
Exchange Act could apply.

As noted above, just as a registered or
exempt clearing agency is different from
a conventional issuer that registers
transactions in its securities under the
Securities Act, it is also different with

74]d.

75 See footnote 41 above for a discussion of
comments received on the Interim SBS Exemptions
Release.

7615 U.S.C. 78l(g) and Exchange Act Rule 12g—
1[17 CFR 240.12g-1].

respect to registering a class of its
securities, in this case the security-
based swap issued by the registered or
exempt clearing agency, under the
Exchange Act. Therefore, we are
adopting two rules relating to Exchange
Act registration of security-based swaps
that are or have been issued by a
registered or exempt clearing agency in
its function as a CCP.

We are adopting new Rule 12a—10
under the Exchange Act without any
changes from the proposal to exempt
security-based swaps that are or have
been issued by a registered or exempt
clearing agency in reliance on Securities
Act Rule 239 from Section 12(a) of the
Exchange Act under certain
conditions.”” Exchange Act Rule 12a-10
as adopted provides that Exchange Act
Section 12(a) does not apply to any
security-based swap that:

¢ Is or will be issued by a registered
or exempt clearing agency in its
function as a CCP with respect to the
security-based swap;

¢ The Commission has determined is
required to be cleared, or that the
clearing agency is permitted to clear
pursuant to its rules;

¢ Is sold to an eligible contract
participant in reliance on Securities Act
Rule 239; and

e Is traded on a national securities
exchange registered pursuant to Section
6(a) of the Exchange Act.

We also are adopting an amendment
to Exchange Act Rule 12h—-1 without
any changes from the proposal to
exempt security-based swaps that are or
have been issued by a registered or
exempt clearing agency from the
provisions of Section 12(g) of the
Exchange Act under certain
conditions.”® Exchange Act Rule 12h—
1(h) as adopted exempts from Section
12(g) of the Exchange Act security-based
swaps that are issued by a registered or
exempt clearing agency in its function
as a CCP, whether or not such security-
based swap is traded on a national
securities exchange registered pursuant
to Section 6(a) of the Exchange Act or
a registered or exempt security-based
SEF.79 In addition, the security-based
swaps being issued by the registered or
exempt clearing agency in its function
as a CCP must be required to be cleared,
or be permitted to be cleared pursuant
to the clearing agency’s rules, and may
only be sold to eligible contract
participants.

As we noted in the discussion of
Securities Act Rule 239, we believe the

7715 U.S.C. 78l(a).

7815 U.S.C. 78(g).

79 Exchange Act Rules 12h—-1(d) and 12h-1(e)
provide similar exemptions for options and futures,
respectively. See 17 CFR 240.12h-1(d) and (e).



20544

Federal Register/Vol.

77, No. 66/ Thursday, April 5, 2012/Rules and Regulations

interest of investors in the security-
based swap is primarily with respect to
the referenced security or loan,
referenced issuer or referenced narrow-
based security index, and not with
respect to the registered or exempt
clearing agency functioning as the
CCP.80 Therefore, we believe that
requiring registration of security-based
swaps under the Exchange Act would
not provide additional useful
information or meaningful protection to
investors with respect to the security-
based swap. In addition, the other
consequences of Exchange Act
registration, such as requirements for
ongoing periodic reporting and
application of the proxy rules to the
clearing agency, would not be
meaningful in the context of security-
based swaps. At the same time,
requiring such registration likely would
impose burdens on clearing agencies
issuing security-based swaps.81
Therefore, based on the discussion
above, we believe that exempting the
registered or exempt clearing agency
from the requirements of the Exchange
Act arising from Section 12(a) or 12(g)
is necessary or appropriate in the public
interest and is not inconsistent with the
public interest or the protection of
investors.

In addition, we note that similar
Exchange Act exemptions exist for
standardized options issued by a
registered options clearing agency and
security futures products issued by a
registered or exempt clearing agency.82
We believe that it is appropriate to
establish comparable regulatory
treatment for security-based swaps
issued by a registered or exempt
clearing agency with respect to the
applicability of Section 12 of the
Exchange Act to security-based swaps
issued by a registered or exempt
clearing agency. Moreover, we believe it
is important to further the goal of
facilitating clearing of security-based
swaps while maintaining appropriate
investor protection.

Consistent with the proposal,
security-based swaps that will not be
cleared by a registered or exempt
clearing agency in its function as a CCP
but are listed for trading on a national
securities exchange or registered or
exempt security-based SEF will not be
able to rely on these exemptions from

80 As noted above, a member or other user of the
clearing agency may have an interest in the
financial condition of the clearinghouse.

81 See Public Law 111-203 § 763(b).

82 See Exchange Act Section 12(a) [15 U.S.C.
78l(a)]; Exchange Act Rule 12a-9 [17 CFR 240.12a—
9]; and Exchange Act Rules 12h-1(d) and (e) [17
CFR 240.12h-1(d) and (e)].

registration under Section 12(b) or
Section 12(g) of the Exchange Act.83

C. Exemption From the Trust Indenture
Act—Trust Indenture Act Rule 4d-11

1. Proposed Rule

We proposed Rule 4d—11 under
Section 304(d) of the Trust Indenture
Act that would exempt any security-
based swap offered and sold in reliance
on Securities Act Rule 239 from having
to comply with the provisions of the
Trust Indenture Act.

2. Comments

Commentators generally supported
the proposed rule.84 We received only
two specific comments on the proposed
rule.8% Consistent with the comments
noted above, these commentators
suggested that the Commission provide
an exemption under the Trust Indenture
Act similar to the proposed rule for
certain uncleared security-based swap
transactions involving eligible contract
participants.8¢ As noted above, these
commentators’ suggestions related to
exemptions affecting transactions that
do not involve registered or exempt
clearing agencies and appear responsive
to the request for whether additional

83 We recognize that security-based swaps that
will be issued by a clearing agency, as well as
security-based swaps that will not be cleared, may
be traded on or through a national securities
exchange or a security-based SEF. If the national
securities exchange or security-based SEF is acting
only in its capacity as a system or platform for
trading securities, we do not believe it would be
offering or selling the security-based swaps that are
being traded or transacted by market participants on
or through its system or platform, for purposes of
either the Securities Act or the Exchange Act
registration provisions applicable to security-based
swaps. If the security-based swap being traded on
or through the national securities exchange or
security-based SEF will, by its terms, be cleared by
a clearing agency in its function as a CCP, the
security-based swap will be issued by such clearing
agency, similar to standardized options and
security-future products that are traded on national
securities exchanges and cleared by registered
clearing agencies. For a security-based swap that
will not, by its terms, be cleared by a clearing
agency in its function as a CCP, market participants
must evaluate the availability of exemptions under
the Securities Act and the Exchange Act for their
security-based swap transactions.

84 See FSR/ISDA/SIFMA Letter; Gibson Dunn
Letter; GFI Letter; and CIR Letter.

85 See GFI Letter; and FSR/ISDA/SIFMA Letter.

86 Id. One of these commentators stated its view
that because a security-based swap is a contract
between two persons, security-based swap
counterparties would not meaningfully benefit from
the substantive and procedural protections of the
Trust Indenture Act. This commentator also stated
its view that eligible contract participants are
capable of enforcing obligations under security-
based swaps without the protections of the Trust
Indenture Act and, therefore, that imposing the
requirements of the Trust Indenture Act on
security-based swaps would not further the goals of
the Trust Indenture Act and would introduce
unnecessary costs and burdens to these
transactions. See FSR/ISDA/SIFMA Letter.

exemptions should be considered. Thus,
we believe that these commentators’
suggestions relating to uncleared
security-based swaps are more
appropriate to be considered in
connection with the Interim SBS
Exemptions Release and, therefore, we
are not adopting rules at this time
providing exemptions that would apply
to uncleared security-based swaps,
including those that may be effected on
or through trading platforms.8”

3. Final Rule

We are adopting Rule 4d—11 under
Section 304(d) of the Trust Indenture
Act without any changes from the
proposal. Final Rule 4d—11 exempts any
security-based swap offered and sold in
reliance on Securities Act Rule 239 from
having to comply with the provisions of
the Trust Indenture Act.88 We adopted
a similar exemption on a temporary
basis for eligible CDS.89

The Trust Indenture Act is aimed at
addressing problems that unregulated
debt offerings pose for investors and the
public,?0 and provides a mechanism for
debtholders to protect and enforce their
rights with respect to the debt. We do
not believe that the protections
contained in the Trust Indenture Act are
needed to protect eligible contract
participants to whom a sale of a
security-based swap is made in reliance
on Securities Act Rule 239. The
identified problems that the Trust
Indenture Act is intended to address
generally do not occur in the offer and
sale of security-based swaps.91 For
example, security-based swaps are
contracts between two parties and, as a
result, do not raise the same problem
regarding the ability of parties to enforce
their rights under the instruments as
would, for example, a debt offering to
the public. Moreover, through novation,
the clearing agency functionally
becomes the counterparty to the buyer
and the seller, and, in the case where

87 See footnote 41 above for a discussion of
comments received on the Interim SBS Exemptions
Release.

88 The Trust Indenture Act applies to debt
securities sold through the use of the mails or
interstate commerce. Section 304 of the Trust
Indenture Act exempts from the Trust Indenture
Act a number of securities and transactions. Section
304(a) of the Trust Indenture Act exempts securities
that are exempt under Securities Act Section 3(a)
but does not exempt from the Trust Indenture Act
securities that are exempt by Commission rule.
Accordingly, while Securities Act Rule 239 exempts
the offer and sale of security-based swaps satisfying
certain conditions from all the provisions of the
Securities Act (other than Section 17(a)), the Trust
Indenture Act would continue to apply absent Rule
4d-11.

89 See Rule 4d-11T [17 CFR 260.4d-11T]. See
also footnote 29 above.

90 See 15 U.S.C. 77bbb(a).

9115 U.S.C. 77bbb(a).
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buyer and seller are both members of
the CCP, each would look directly to the
clearing agency to satisfy the obligations
under the security-based swap. As a
consequence, enforcement of
contractual rights and obligations under
the security-based swap would occur
directly between such parties, and the
Trust Indenture Act provisions would
not provide any additional meaningful
substantive or procedural protections.
Accordingly, due to the nature of
security-based swaps as contracts that
will be or have been issued by a
registered or exempt clearing agency in
its function as a CCP, we do not believe
the protections contained in the Trust
Indenture Act are needed with respect
to these instruments. Therefore, we
believe the exemption is necessary or
appropriate in the public interest,
consistent with the protection of
investors and the purposes fairly
intended by the Trust Indenture Act.

D. Implications of Security-Based Swaps
as Securities

The exemptions we are adopting in
this release are not available for
security-based swaps that are not
cleared (““‘uncleared security-based
swaps”’), including, for example,
uncleared security-based swaps entered
into on organized markets, such as a
security-based SEF or a national
securities exchange. It is our
understanding that transactions
involving uncleared security-based
swaps entered into between eligible
contract participants may occur today
on organized platforms that would
likely register as security-based SEFs,
and we understand that this activity
will likely continue after the full
implementation of Title VIL.92 As noted
above, security-based swaps are
included in the definition of security
under the Securities Act and the
Exchange Act and are subject to the full
panoply of the federal securities laws,
including the registration requirements
of Section 5 of the Securities Act and
Section 12 of the Exchange Act. Because
the exemptions we are adopting in this
release are not available with respect to
uncleared security-based swaps,
counterparties that are eligible contract
participants and engaging in an
uncleared security-based swap would
have to either rely on other available
exemptions from the registration
requirements of the Securities Act, the
Exchange Act, and, if applicable, the
Trust Indenture Act, or consider

92 See Security-Based SEF Proposing Release
(proposed rules relating to security-based SEFs
would allow for transactions in uncleared security-
based swaps to occur on registered security-based
SEFs).

whether to register such transaction
and/or class of security.93

Further, as noted above, security-
based swap transactions involving
persons that are not eligible contract
participants, whether the transaction is
cleared or not cleared, must be
registered under the Securities Act and
effected on a national securities
exchange.?¢ One commentator suggested
that the Commission adopt a simplified
disclosure and registration scheme for
those security-based swaps transactions
that may involve persons who are not
eligible contract participants.?5 As the
commentator’s suggestions are outside
the scope of the proposed rules, we are
not considering the suggestions as part
of this rulemaking. In the future, we
may evaluate the need for a simplified
disclosure and registration scheme for
security-based swaps that may be
offered and sold to persons who are not
eligible contract participants.

E. Expiration of Temporary Exemptions
for Eligible CDS

As noted above, we adopted the
temporary exemptions for eligible CDS
to facilitate the operation of clearing
agencies functioning as CCPs for eligible
CDS. Those exemptions expire on April
16, 2012. The exemptions we are
adopting in this release cover all
security-based swaps that may be
cleared, including eligible CDS that
currently are being issued in reliance on
the temporary exemptions for eligible
CDS. Clearing agencies that have been
actively engaged as CCPs in clearing
eligible CDS transactions in reliance on
the temporary exemptions for eligible
CDS will be required to comply with the
conditions of the exemptions we are
adopting in this release upon the
effective date of the final rules.

I1I. Certain Administrative Law Matters

The final rules will become effective
on April 16, 2012. The Administrative
Procedure Act generally requires that an
agency publish an adopted rule in the
Federal Register 30 days before it
becomes effective.?6 This requirement,
however, does not apply if a substantive
rule grants or recognizes an exemption
or relieves a restriction or if the
Commission finds good cause not to

93 Counterparties engaging in an uncleared
security-based swap may rely upon the relief
discussed in footnote 33 above, which is not
affected by this rulemaking. However, such relief
will expire upon the compliance date for the final
rules the Commission may adopt further defining
both the terms “security-based swap’’ and “‘eligible
contract participant.”

94 See footnote 64 above and accompanying text.

95 See Gibson Dunn Letter.

96 See 5 U.S.C. 553(d).

delay the effective date.97 The
Commission finds that the final rules
meet both criteria.

The final rules provide exemptions
under the Securities Act, the Exchange
Act and the Trust Indenture Act for
security-based swaps issued by a
registered or exempt clearing agency in
its function as a CCP. In addition, as
discussed above, we adopted the
temporary exemptions for eligible CDS
to facilitate the operation of clearing
agencies as CCPs for eligible CDS. The
exemptions we are adopting in this
release cover all security-based swaps
that may be cleared, including eligible
CDS that currently are being issued in
reliance on the temporary exemptions
for eligible CDS. Given that the
temporary exemptions for eligible CDS
will expire on April 16, 2012, the final
rules are needed to be effective by that
date in order to continue facilitating the
operation of CCPs in clearing eligible
CDS.

Although the final rules condition the
exemptions on the registered or exempt
clearing agency disclosing certain
information with respect to the security-
based swaps it clears, we believe that
providing this information will not pose
significant transition burdens for the
three clearing agencies that have been
actively engaged as CCPs in clearing
eligible CDS in reliance on the
temporary exemptions for eligible CDS,
which expire on April 16, 2012.98 As
noted above, these three clearing
agencies are deemed registered as
clearing agencies for purposes of
clearing security-based swaps and are
able to engage as CCPs in clearing
eligible CDS, in part, pursuant to the
temporary exemptive order relating to
Sections 5 and 6 of the Exchange Act.99
The temporary exemptive order
contains the conditions relating to,
among other things, available
information about the eligible CDS and
the underlying reference entity of such
eligible CDS. Since these clearing
agencies have been required to comply
with these conditions, they should have
the information readily available
regarding the eligible CDS that they
would need to comply with the
conditions of the final rules we are
adopting in this release. The final rules
provide that these clearing agencies
either make the information publicly

97 See 5 U.S.C. 553(d)(1) and (3).

98 Only the three clearing agencies that have been
actively engaged as CCPs in clearing eligible CDS
in reliance on the temporary exemptions for eligible
CDS will initially be eligible to rely upon the
exemptions contained in the final rules because the
clearing agency rules currently only cover certain
eligible CDS.

99 See footnote 30 above.
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available on the clearing agency’s Web
site or in an agreement the clearing
agency provides or makes available to
its counterparty to the security-based
swap transaction. As discussed below,
we estimate that each clearing agency
will spend approximately 2 hours in
order to comply with this information
disclosure requirement.100

IV. Economic Analysis

As discussed above, we are adopting
rules and amendments to existing rules
to provide certain exemptions under the
Securities Act, the Exchange Act, and
the Trust Indenture Act for security-
based swaps issued by a registered or
exempt clearing agency in its function
as a CCP. The final rules, which have
not been changed from the proposal,
exempt security-based swaps that are or
will be issued to eligible contract
participants by, and in a transaction
involving, a registered or exempt
clearing agency in its function as a CCP
from all provisions of the Securities Act,
other than the Section 17(a) antifraud
provision, as well as from the
registration requirements under
Exchange Act Section 12 and the
provisions of the Trust Indenture Act.

We requested comment on the
economic analysis included in the
Proposing Release, but we did not
receive any comments.

The final rules are intended to further
the goal of central clearing of security-
based swaps by providing exemptions
for the issuance of security-based swaps
by a registered or exempt clearing
agency in its function as a CCP from
certain regulatory provisions that might
otherwise impair their ability to engage
in such clearing activities. Without an
exemption, (1) a security-based swap
transaction involving a registered or
exempt clearing agency functioning as a
CCP would have to be registered under
the Securities Act; (2) the security-based
swaps that are or have been issued in a
transaction involving a registered or
exempt clearing agency functioning as a
CCP would have to be registered as a
class of securities under the Exchange
Act; and (3) the provisions of the Trust
Indenture Act would apply. We believe
that requiring compliance with these
provisions likely would unnecessarily
impede central clearing of security-
based swaps and that the exemptions
are necessary to facilitate the intent of
the Dodd-Frank Act with respect to
mandatory clearing of security-based
swaps. Absent these exemptions, we
believe that registered or exempt
clearing agencies would incur
additional costs due to compliance with

100 See discussion in Section V.C. below.

the registration requirements of the
Securities Act and the Exchange Act
solely because of their clearing
functions.101

The final rules should facilitate
clearing of security-based swaps by
clearing agencies functioning as CCPs at
minimal cost to the CCP. Because
reliance on the exemptions will not
require any filing with or submission to
us, other than costs incurred to comply
with the information condition of
Securities Act Rule 239, the costs of
being able to rely on such exemptions,
we believe, are minimal.

The exemptions would treat security-
based swaps issued or cleared by a
registered or exempt clearing agency in
its function as a CCP in the same
manner as similar types of securities,
such as security futures products and
standardized options.192 The
exemptions are similar to the temporary
exemptions for eligible CDS. A
registered or exempt clearing agency
issuing security-based swaps in its
function as a CCP would benefit from
the exemptions because it would not
have to file registration statements
covering the offer and sale of the
security-based swaps. If a registered or
exempt clearing agency is not required
to register the offer and sale of security-
based swaps, it would not have to incur
the costs of such registration, including
legal and accounting costs. Some of
these costs, such as the costs of
obtaining audited financial statements,
may still be incurred by the clearing
agency as a result of other regulatory
requirements for clearing agencies.

Exchange Act Rule 12a—10 provides
that the Exchange Act Section 12(a)
does not apply to any security-based
swap that is issued by a registered or
exempt clearing agency in reliance on
Securities Act Rule 239 and traded on
a national securities exchange. In
addition, Exchange Act Rule 12h-1(h)
exempts from Exchange Act Section
12(g) security-based swaps that are
issued by a registered or exempt
clearing agency in reliance on Securities
Act Rule 239, whether or not such
security-based swap is traded on a
national securities exchange or a

registered or exempt security-based SEF.

Thus, the clearing agency will not incur
the costs of registration or the costs
associated with Exchange Act periodic
reporting. The availability of

101 See, e.g., the discussion in the Mandatory
Clearing Proposing Release and the Clearing
Agencies Proposing Release.

102 See, e.g., Securities Act Section 3(a)(14) [15
U.S.C. 77c(a)(14)]; Securities Act Rule 238 [17 CFR
230.238]; Exchange Act Section 12(a) [15 U.S.C.
781]; and Exchange Act Rules 12h-1(d) and (e) [17
CFR 240.12h-1(d) and (e)].

exemptions under the Securities Act,
the Exchange Act, and the Trust
Indenture Act means that registered or
exempt clearing agencies will not incur
the costs associated with registering
transactions or classes of securities,
such as costs associated with preparing
documents describing security-based
swaps, preparing indentures, or
arranging for the services of a trustee.

The final rules we are adopting
exempt offers and sales of security-
based swaps that are or will be issued
to eligible contract participants by, and
in a transaction involving, a registered
or exempt clearing agency in its
function as a CCP from all provisions of
the Securities Act, other than the
Section 17(a) antifraud provision, as
well as from the registration
requirements under Section 12 of the
Exchange Act and the provisions of the
Trust Indenture Act.193 Because these
exemptions are available to any
registered or exempt clearing agency
offering and selling security-based
swaps to an eligible contract participant,
in its function as a CCP, we do not
believe that the exemptions impose a
burden on competition. In contrast, we
believe the exemptions as adopted will
facilitate moving security-based swaps
into centralized clearing, furthering the
goal of the Dodd-Frank Act to reduce
systemic risk while improving market
access to hedging instruments that can
contribute to lower costs of raising
capital. In addition, we believe the
exemptions will promote efficiency by
treating security-based swaps issued by
clearing agencies in a manner similar to
standardized options and security
futures issued by clearing agencies.
Harmonizing the regulatory treatment of
these securities under the Securities
Act, Exchange Act, and the Trust
Indenture Act should reduce the
potential for regulatory arbitrage
between such products.

We also believe that the ability to
novate security-based swaps with
registered or exempt clearing agencies
functioning as CCPs will improve the
transparency of the security-based swap
market and provide greater assurance to

103 Section 23(a)(2) of the Exchange Act requires
us, when adopting rules under the Exchange Act,
to consider the impact that any new rule would
have on competition. 15 U.S.C. 78w(a)(2). Section
23(a)(2) prohibits us from adopting any rule that
would impose a burden on competition that is not
necessary or appropriate in furtherance of the
purposes of the Exchange Act. In addition, Section
2(b) of the Securities Act and Section 3(f) of the
Exchange Act require us, when engaging in
rulemaking where we are required to consider or
determine whether an action is necessary or
appropriate in the public interest, to also consider
whether the action will promote efficiency,
competition, and capital formation. 15 U.S.C. 77b(b)
and 15 U.S.C. 78c(f).
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participants as to the capacity of the
counterparty to perform its obligations
under the security-based swap. We
believe that clearing agencies providing
the information required by Securities
Act Rule 239(b)(3) may provide
transparency among clearing agencies
because it will make it easier for
clearing agencies and eligible contract
participants to determine what security-
based swaps are being cleared. We
believe that increased transparency in
the security-based swap market could
help to limit market turmoil and thereby
facilitate the capital formation process.
We recognize that a consequence of
the exemptions would be the
unavailability of certain remedies under
the Securities Act and the Exchange Act
and certain protections under the Trust
Indenture Act. Absent an exemption, a
clearing agency may have to file a
registration statement covering the offer
and sale of the security-based swaps,
may have to register the class of eligible
security-based swaps that it has issued
or cleared under the Exchange Act, and
may have to satisfy the applicable
provisions of the Trust Indenture Act,
which would provide investors with
civil remedies in addition to antifraud
remedies. A registration statement
covering the offer and sale of security-
based swaps may provide certain
information about the clearing agency,
security-based swap contract terms, and
the identification of the particular
reference securities, issuers, and loans
underlying the security-based swap.
However, it would not necessarily
provide the type of information
necessary to assess the risk of the
reference issuer, security, narrow-based
security index, or loan. Further, while a
registration statement would provide
information to eligible contract
participants, as well as to the market as
a whole, registered clearing agencies
already are required to make their
audited financial statements and other
information about themselves publicly
available.104 While an investor would be
able to pursue an antifraud action in
connection with the purchase and sale
of security-based swaps under Exchange
Act Section 10(b),195 it would not be
able to pursue civil remedies under
Securities Act Sections 11 or 12.196 We
could still pursue an antifraud action in
the offer and sale of security-based
swaps issued by a clearing agency.107

104 See Regulation of Clearing Agencies, Release
No. 34-16900 (Jun. 17. 1980), 45 FR 41920 (Jun. 23,
1980); and Exchange Act Rule 19b—4(l) and (m) [17
CFR 240.19b—4(1) and (m)].

10515 U.S.C. 78j(b).

10615 U.S.C. 77k and 771.

107 See 15 U.S.C. 77q and 15 U.S.C. 78j(b).

Securities Act Rule 239(b)(3) requires
a clearing agency availing itself of the
Securities Act exemption to include in
an agreement covering the security-
based swap the clearing agency provides
or makes available to its counterparty or
include on a publicly available Web site
maintained by the clearing agency:

e A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

e A statement indicating the
securities or loans to be delivered (or
class of securities or loans), or if cash
settled, the securities, loans or narrow-
based security index (or class of
securities or loans) whose value will
determine the settlement obligation
under the security-based swap; and

o A statement of whether the issuer of
any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Exchange Act Section 13 or Section
15(d) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available and where the information is
available.

We believe some of the information
the clearing agency will make available
will be the same information the
clearing agency collects and analyzes in
making its business decision to plan to
accept the security-based swap, or any
group, category, type, or class of
security-based swaps, for clearing. A
clearing agency may incur costs in
providing or making available this
information in order to rely on the
exemption.108

V. Paperwork Reduction Act
A. Background

Certain provisions of Securities Act
Rule 239 would result in “collection of
information requirements” within the
meaning of the Paperwork Reduction
Act of 1995 (“PRA”).109 We published
a notice requesting comment on the
collection of information requirements
in the Proposing Release for Securities
Act Rule 239 and we submitted these

108 We estimate that the total annual reporting
burden for clearing agencies to provide the
information in their agreements relating to security-
based swaps or on their Web site to comply with
Securities Act Rule 239(b)(3) will be 240 hours. We
also estimate that 75% of the burden of preparation
is carried by the clearing agency internally and that
25% of the burden is carried by outside
professionals retained by the clearing agency at an
average cost of $400 per hour. See discussion in
Section V.C. below.

10944 U.S.C. 3501 et seq.

requirements to the Office of
Management and Budget (“OMB”) for
review in accordance with the PRA. We
requested comment on the collection of
information requirements included in
the Proposing Release for Securities Act
Rule 239, but we did not receive any
comments.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number. The title for this
collection of information is:

e “Rule 239" (new collection of
information).

Rule 239 is a new collection of
information under the Securities Act.
This new collection of information
relates to the information requirements
for clearing agencies seeking to rely on
the final rules. There is no mandatory
retention period for the information
disclosed, and the information disclosed
will be made publicly available on the
clearing agency’s Web site or in an
agreement the clearing agency provides
or makes available to its counterparty to
the security-based swap transaction.
The collection of information is
mandatory and it will not be kept
confidential.

B. Summary of Collection of
Information

As discussed above, one condition to
the availability of the exemption
provided in Securities Act Rule 239 for
offers and sales of security-based swaps
issued by, and in a transaction
involving, a registered or exempt
clearing agency in its function as a CCP
is that such registered or exempt
clearing agency has an agreement
covering the security-based swap that is
provided or made available to its
counterparty or a publicly available
Web site maintained by the registered or
exempt clearing agency that contains
the following:

e A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

e A statement indicating the security
or loan to be delivered (or class of
securities or loans), or if cash settled,
the security, loan or narrow-based
security index (or class of securities or
loans) whose value is to be used to
determine the amount of the settlement
obligation under the security-based
swap; and

¢ A statement of whether the issuer of
any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
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Exchange Act Section 13 or Section
15(d) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available and where the information is
available.

C. Paperwork Reduction Act Burden
Estimates

For purposes of the PRA, we estimate
that there will be an annual incremental
increase in the paperwork burden for
clearing agencies as issuers of security-
based swaps to comply with our new
collection of information requirements.
The disclosure provisions of Securities
Act Rule 239 apply to registered or
exempt clearing agencies relying on the
exemption from the registration
requirements of the Securities Act.
These disclosure provisions will require
those relying on the exemption to make
certain information about security-based
swaps that may be cleared by the
registered or exempt clearing agency
available to eligible contract
participants and other market
participants. This estimate is consistent
with the estimate in the Proposing
Release and we received no comments
on this estimate.

Currently, three clearing agencies
clear eligible CDS, which include
security-based swaps.11® The obligation
to centrally clear certain security-based
swap transactions is a new requirement
under Title VII of the Dodd-Frank Act,
and clearing agencies that are deemed
registered as clearing agencies are
eligible to clear security-based swaps.
Based on the fact that there are currently
three clearing agencies authorized to
clear security-based swaps and that
there could conceivably be a few more
in the foreseeable future,1! we estimate
that three to six clearing agencies may
plan to centrally clear security-based
swaps and seek to rely on the
exemptions we are adopting in this
release, and therefore, would be subject
to the collection of information.'12 For

110 These clearing agencies are ICE Clear Credit
LLC (f/k/a ICE U.S. Trust LLC), ICE Clear Europe,
Ltd., and the Chicago Mercantile Exchange Inc. See
footnote 30 above.

111 We do not expect there to be a large number
of clearing agencies that clear security-based swaps,
based on the significant level of capital and other
financial resources necessary for the formation of a
clearing agency.

1121n the Proposing Release, we estimated that
four to six clearing agencies may plan to centrally
clear security-based swaps and seek to rely on the
exemptions because at that time four clearing
agencies were authorized to clear eligible CDS
pursuant to certain temporary exemptive orders.
See footnote 28 above. However, subsequent to the
Proposing Release, three of these clearing agencies
were deemed registered under Exchange Act
Section 17A and currently are performing the

purposes of the PRA, we estimate six
clearing agencies would seek to rely on
the exemptions we are adopting in this
release. This estimate is consistent with
the estimate in the Proposing Release
and we received no comments on this
estimate.

We believe that a registered or exempt
clearing agency issuing security-based
swaps in its function as a CCP could
incur some costs associated with
disclosing, or providing or making
available, certain information in
accordance with Securities Act Rule
239, either in its agreement regarding
the security-based swap or on its
publicly available Web site, with respect
to the security-based swap. A clearing
agency also could incur costs associated
with updating the information on its
Web site or in its agreements, if
necessary. The purpose of the
requirement is to inform investors about
whether there is publicly available
information about the issuer of the
referenced security or referenced issuer
and we believe that a clearing agency
likely already would be collecting and
making public the type of information
required by the final rule.113

We estimate that each registered or
exempt clearing agency issuing security-
based swaps in its function as a CCP
will spend approximately 2 hours each
time it provides or updates the
information in its agreements relating to
security-based swaps or on its Web
site.114 We estimate that each registered

functions of a CCP for eligible CDS. The fourth
clearing agency was not deemed registered under
Exchange Act Section 17A and because its
temporary exemptive order has expired it is not
currently performing the functions of a CCP for
eligible CDS. See footnote 30 above.

113 As noted above, three clearing agencies are
deemed registered as clearing agencies for purposes
of clearing security-based swaps and are able to
engage as CCPs in clearing eligible CDS, in part,
pursuant to the temporary exemptive order relating
to Sections 5 and 6 of the Exchange Act. The
temporary exemptive order contains conditions to
such relief relating to, among other things, available
information about the eligible CDS and the
underlying reference entity of such eligible CDS.
See footnote 30 above. We also note that we
proposed rules in the Mandatory Clearing
Proposing Release and the SBSR Proposing Release
that would require some of the same information as
the requirements adopted in this release. If we
adopt those rules with information collections
similar to that adopted in this release, we may
adjust our PRA estimates.

114]n the Mandatory Clearing Proposing Release,
we estimated that four hours would be required by
a clearing agency to post a security-based swap
submission on its Web site to comply with
proposed Rule 19b—4(0)(5). We believe that the
information that would be required to rely on the
exemptions we are adopting in this release is less
extensive than the information that would be
required in a security-based swap submission.
Therefore, we estimate that the burden to include
the information that would be required to rely on
the exemptions in an agreement or on the clearing

or exempt clearing agency will provide
or update the information 20 times per
year.115 Therefore, we estimate that the
total annual reporting burden for
clearing agencies to provide the
information in their agreements relating
to security-based swaps or on their Web
site to comply with Securities Act Rule
239(b)(3) will be 240 hours (20 x 2 hours
x 6 respondents). We estimate that 75%
of the burden of preparation is carried
by the clearing agency internally and
that 25% of the burden is carried by
outside professionals retained by the
clearing agency at an average cost of
$400 per hour. These estimates are
consistent with the estimates in the
Proposing Release and we received no
comments on these estimates.

D. Recordkeeping Requirements

There is no recordkeeping
requirement associated with Securities
Act Rule 239.

VI. Regulatory Flexibility Act
Certification

Under Section 605(b) of the
Regulatory Flexibility Act,116 we
certified that, when adopted, Rule 239
under the Securities Act, Rule 12a-10
under the Exchange Act, the
amendment to Rule 12h—1 under the
Exchange Act, and Rule 4d—11 under
the Trust Indenture Act would not have
a significant economic impact on a
substantial number of small entities.
This certification, including our basis
for the certification, was included in
Part VIII of the Proposing Release. We
solicited comments on the potential
impact of these rules and amendment
on small entities, but received none.
The final rules are identical to the
proposed rules. Accordingly, there have
been no changes to the proposal that
would alter the basis upon which the
certification was made.

VII. Statutory Authority and Text of the
Rules and Amendments

The rules and amendments described
in this release are being adopted under
the authority set forth in Sections 19
and 28 of the Securities Act, Sections
3G, 12(h), 23(a) and 36 of the Exchange

agency’s Web site would be less than the burden to
post a security-based swap submission.

115n the Mandatory Clearing Proposing Release,
we estimated that each clearing agency will submit
20 security-based swap submissions annually. Each
submission will relate to a security-based swap, or
group, category, type or class of security-based
swap that the clearing agency plans to accept for
clearing. We are using that estimate as the basis for
our estimate as to how many times per year a
clearing agency would be required to provide the
information in reliance on the exemptions.

116 5 U.S.C. 605(b).
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Act and Section 304(d) of the Trust
Indenture Act.

List of Subjects in 17 CFR Parts 230,
240 and 260

Reporting and recordkeeping
requirements, Securities.

Text of the Rules and Amendments

For the reasons set out in the
preamble, the Commission is amending
Title 17, Chapter II, of the Code of
Federal Regulations as follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

m 1. The authority citation for Part 230
continues to read, in part, as follows:
Authority: 15 U.S.C. 77b, 77b note, 77c,
77d, 77, 778, 77h, 77j, 77r, 77s, 772-3, 77sss,
78c, 78d, 78j, 781, 78m, 78n, 780, 780—7 note,
78t, 78w, 781I(d), 78mm, 80a—8, 80a—24, 80a—
28, 80a—29, 80a—30, and 80a—37, unless
otherwise noted.
* * * * *

m 2. Section 230.239 is added to read as
follows:

§230.239 Exemption for offers and sales
of certain security-based swaps.

(a) Provided that the conditions of
paragraph (b) of this section are satisfied
and except as expressly provided in
paragraph (c) of this section, the Act
does not apply to any offer or sale of a
security-based swap that:

(1) Is issued or will be issued by a
clearing agency that is either registered
as a clearing agency under Section 17A
of the Securities Exchange Act of 1934
(15 U.S.C. 78g-1) or exempt from
registration under Section 17A of the
Securities Exchange Act of 1934
pursuant to a rule, regulation, or order
of the Commission (“‘eligible clearing
agency”’), and

(2) The Commission has determined
is required to be cleared or that is
permitted to be cleared pursuant to the
eligible clearing agency’s rules.

(b) The exemption provided in
paragraph (a) of this section applies
only to an offer or sale of a security-
based swap described in paragraph (a)
of this section if the following
conditions are satisfied:

(1) The security-based swap is offered
or sold in a transaction involving the
eligible clearing agency in its function
as a central counterparty with respect to
such security-based swap;

(2) The security-based swap is sold
only to an eligible contract participant
(as defined in Section 1a(18) of the
Commodity Exchange Act (7 U.S.C.
1a(18))); and

(3) The eligible clearing agency posts
on its publicly available Web site at a

specified Internet address or includes in
its agreement covering the security-
based swap that the eligible clearing
agency provides or makes available to
its counterparty the following:

(i) A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

(ii) A statement indicating the
security or loan to be delivered (or class
of securities or loans), or if cash settled,
the security, loan, or narrow-based
security index (or class of securities or
loans) whose value is to be used to
determine the amount of the settlement
obligation under the security-based
swap; and

(iii) A statement of whether the issuer
of any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Sections 13 or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m
and 780) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available and where the information is
available.

(c) The exemption provided in
paragraph (a) of this section does not
apply to the provisions of Section 17(a)
of the Act (15 U.S.C. 77q(a)).

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 3. The authority citation for Part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s8,77z-2,772-3, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j,
78j—1, 78k, 78k—-1, 781, 78m, 78n, 78n—1, 780,
780—4, 78p, 78q, 78s, 78u-5, 78w, 78x, 78ll,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b-11, and 7201 et seq., 18 U.S.C.
1350, 12 U.S.C. 5221(e)(3), and Pub. L. 111—
203, 939A, 124 Stat. 1376 (2010), unless
otherwise noted.

* * * * *

m 4. Section 240.12a-10 is added to read
as follows:

§240.12a-10 Exemption of security-based
swaps from section 12(a) of the Act.

The provisions of Section 12(a) of the
Act (15 U.S.C. 78l(a)) do not apply to
any security-based swap that:

(a) Is issued or will be issued by a
clearing agency registered as a clearing
agency under Section 17A of the Act (15
U.S.C. 78g-1) or exempt from
registration under Section 17A of the
Act pursuant to a rule, regulation, or
order of the Commission, in its function

as a central counterparty with respect to
the security-based swap;

(b) The Commission has determined
is required to be cleared or that is
permitted to be cleared pursuant to the
clearing agency’s rules;

(c) Is sold to an eligible contract
participant (as defined in Section 1a(18)
of the Commodity Exchange Act (7
U.S.C. 1a(18))) in reliance on Rule 239
under the Securities Act of 1933 (17
CFR 230.239); and

(d) Is traded on a national securities
exchange registered pursuant to Section
6(a) of the Act (15 U.S.C. 781(a)).

m 5. Section 240.12h—1 is amended by
adding paragraph (h) to read as follows:

§240.12h—-1 Exemptions from registration
under section 12(g) of the Act.

* * * * *

(h) Any security-based swap that is
issued by a clearing agency registered as
a clearing agency under Section 17A of
the Act (15 U.S.C. 78g—1) or exempt
from registration under Section 17A of
the Act pursuant to a rule, regulation, or
order of the Commission in its function
as a central counterparty that the
Commission has determined must be
cleared or that is permitted to be cleared
pursuant to the clearing agency’s rules,
and that was sold to an eligible contract
participant (as defined in Section 1a(18)
of the Commodity Exchange Act (7
U.S.C. 1a(18))) in reliance on Rule 239
under the Securities Act of 1933 (17
CFR 230.239).

* * * * *

PART 260—GENERAL RULES AND
REGULATIONS, TRUST INDENTURE
ACT OF 1939

m 6. The authority citation for Part 260
continues to read as follows:

Authority: 15 U.S.C. 77eee, 77ggg, 77nnn,
77sss, 7811(d), 80b—3, 80b—4, and 80b-11.

* * * * *

m 7. Section 260.4d-11 is added to read
as follows:

§260.4d-11 Exemption for security-based
swaps offered and sold in reliance on Rule
239 under the Securities Act of 1933 (17
CFR 230.239).

Any security-based swap offered and
sold in reliance on Rule 239 under the
Securities Act of 1933 (17 CFR 230.239),
whether or not issued under an
indenture, is exempt from the Act.

Dated: March 30, 2012.

By the Commission.

Elizabeth M. Murphy,

Secretary.

[FR Doc. 2012-8141 Filed 4—4-12; 8:45 am]
BILLING CODE P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

23 CFR Part 1340

[Docket No. NHTSA-2010-0002]
RIN 2127-AL23

Uniform Criteria for State

Observational Surveys of Seat Belt
Use

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: This final rule amends the
implementation date for use of the
revised uniform criteria for State
Observational Surveys of Seat Belt Use.
With this change, States may continue
in calendar year 2012 to use a survey
design that was approved under the old
uniform criteria or, at their election, use
a survey design approved under the
revised uniform criteria. In calendar
year 2013, all States must use a survey
design approved under the revised
uniform criteria.

DATES: This final rule is effective April
5,2012.

FOR FURTHER INFORMATION CONTACT: Ms.
Jin Kim, Attorney-Advisor, Office of the
Chief Counsel, National Highway Traffic
Safety Administration, 1200 New Jersey
Avenue SE., NCC-113, Washington, DC
20590. Telephone number: 202-366—
1834; Email: Jin.Kim@dot.gov.
SUPPLEMENTARY INFORMATION:

1. Discussion

On April 1, 2011, the National
Highway Traffic Safety Administration
(NHTSA) published a final rule setting
forth “Uniform Criteria for State
Observational Surveys of Seat Belt Use.”
76 FR 18042. That final rule amended
the regulation establishing uniform
criteria for designing and conducting
State observational surveys of seat belt
use and the procedures for obtaining
NHTSA approval of survey designs, and
provided a new form for reporting seat
belt use rates to NHTSA.

The final rule specified that beginning
with calendar year 2012 surveys, States
must use survey designs that have been
approved by NHTSA as conforming to
the revised uniform criteria. Under the
rule, States were required to submit
proposed survey designs by January 3,
2012. Almost all States met this
deadline. However, in reviewing the
proposed survey designs, NHTSA found
it necessary to seek clarification from
States, in some cases several times. Due

to the unanticipated complexity of the
review process, only a few States have
survey designs that have been approved
at this time by NHTSA.

Most States conduct seat belt use
surveys in May and June, during the
time of the nationally-supported seat
belt enforcement mobilization. NHTSA
does not believe that proposed survey
designs will be approved in time for all
States to train data collectors and
conduct seat belt use surveys in May
and June of 2012. For this reason,
NHTSA is amending the final rule to
allow States to conduct calendar year
2012 seat belt use surveys using designs
approved by NHTSA under the old
uniform criteria or, at a State’s election
if its new survey design has been
approved, under the revised uniform
criteria. Beginning in calendar year
2013, all States must conduct a survey
whose design satisfies and is approved
by NHTSA under the revised uniform
criteria.

II. Rulemaking Analyses and Notices

The Administrative Procedure Act
(APA) authorizes agencies to dispense
with certain notice procedures for rules
when they find “good cause” to do so.
See 5 U.S.C. 553(b)(B). Specifically, the
requirements for prior notice and
opportunity to comment do not apply
when the agency for good cause finds
that those procedures are “impractical,
unnecessary, or contrary to the public
interest.”

This final rule would amend only the
date by which States must conduct seat
belt use surveys using the revised
uniform criteria. NHTSA already sought
public comment on all other aspects of
the revised uniform criteria. See 75 FR
4509 (Jan. 28, 2010). The earlier-
published final rule reflects the agency’s
consideration of and response to those
comments. See 76 FR 18042 (Apr. 1,
2011).

This amendment would relieve a
burden on the States and has no safety
impact. While most States met the
deadline to submit proposed survey
designs under the revised criteria, there
has been a need for significant
consultation during NHTSA’s review of
these proposed designs. At this time,
only a few States have survey designs
that have been approved by NHTSA
under the revised uniform criteria.
NHTSA does not believe that proposed
survey designs will be approved in time
for all States to conduct seat belt use
surveys during May and June, as is
typical practice. Further, notice and
comment are ‘“‘impractical, unnecessary,
or contrary to the public interest” given
this timeline. This final rule would
provide States with sufficient notice so

that States may elect to collect data in
May and June 2012 using either the old
uniform criteria or the revised uniform
criteria.

The APA provides that rules generally
may not take effect earlier than thirty
(30) days after they are published in the
Federal Register. See 5 U.S.C. 553(d).
However, section 553(d)(1) provides
that a substantive rule which grants or
recognizes an exemption or relieves a
restriction may take effect earlier.
Today’s final rule, which relieves a
restriction, is effective immediately
upon publication.

The agency has discussed the relevant
requirements of regulatory analyses and
notices in the underlying final rule
published at 76 FR 18042 (Apr. 1, 2011).
Those discussions are not affected by
this amendment.

Regulatory Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://www.regulations.gov.

IIL. Regulatory Text
List of Subjects in 23 CFR Part 1340

Grant programs—transportation,
Highway safety, Intergovernmental
relations, Reporting and recordkeeping
requirements.

For the reasons discussed in the
preamble, the National Highway Traffic
Safety Administration amends 23 CFR
part 1340 as follows:

PART 1340—UNIFORM CRITERIA FOR
STATE OBSERVATIONAL SURVEYS
OF SEAT BELT USE

m 1. The authority citation for part 1340
continues to read as follows:

Authority: 23 U.S.C. 402; delegation of
authority at 49 CFR 1.50.
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m 2. Section 1340.2 is revised to read as
follows:

§1340.2 Applicability.

This part applies to State surveys of
seat belt use beginning in calendar year
2013 and continuing annually
thereafter. However, a State may elect to
conduct its calendar year 2012 seat belt
use survey using a survey design
approved under this part.

Issued on: March 28, 2012.

David L. Strickland,

Administrator.

[FR Doc. 2012-8137 Filed 4—4-12; 8:45 am]
BILLING CODE 4910-59-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 54 and 61

[WC Docket Nos. 10-90, 07-135, 05-337,
03-109; GN Docket No. 09-51; CC Docket
Nos. 01-92, 96-45; WT Docket No. 10-208;
DA 12-298]

Connect America Fund; A National
Broadband Plan for Our Future;
Establishing Just and Reasonable
Rates for Local Exchange Carriers;
High-Cost Universal Service Support

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission clarifies
certain rules. The order clarifies, but
does not otherwise modify, the USF/ICC
Transformation Order. The petition for
Clarification or, in the Alternative, for
Reconsideration of Verizon is granted in
part and dismissed in part, and the
Petition for Reconsideration of United
States Telecom Association is dismissed
in part.

DATES: Effective May 7, 2012.

FOR FURTHER INFORMATION CONTACT:
Amy Bender, Wireline Competition
Bureau, (202) 418—-1469, Victoria
Goldberg, Wireline Competition Bureau,
(202) 418-7353.

SUPPLEMENTARY INFORMATION: This is a
summary of the Wireline Competition
Bureau’s Order in WC Docket Nos. 10—
90, 07-135, 05-337, 03—109; GN Docket
No. 09-51; CC Docket Nos. 01-92, 96—
45; WT Docket No. 10-208; DA 12-298,
released on February 27, 2012. The full
text of this document is available for
public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 12th Street
SW., Washington, DC 20554. Or at the
following Internet address: http://
transition.fcc.gov/Daily Releases/

Daily Business/2012/db0227/DA-12-
298A1.pdf.

I. Introduction

1. In the USF/ICC Transformation
Order, the Commission delegated to the
Wireline Competition Bureau (Bureau)
the authority to revise and clarify rules
as necessary to ensure that the reforms
adopted in the Order are properly
reflected in the rules. In this Order, the
Bureau acts pursuant to this delegated
authority to revise and clarify certain
rules, and acts pursuant to authority
delegated to the Bureau in §§0.91,
0.201(d), and 0.291 of the Commission’s
rules to clarify certain rules.

II. Discussion

A. Intercarrier Compensation

2. In the USF/ICC Transformation
Order, the Commission adopted a
prospective transitional intercarrier
compensation framework for VoIP—
PSTN traffic. This transitional
framework included default
compensation rates and addressed a
number of implementation issues,
including explaining the scope of
charges that local exchange carrier (LEC)
partners of affiliated or unaffiliated
retail VoIP providers are able to include
in tariffs. In particular, the Commission
determined that it was appropriate to
adopt a “symmetric” framework for
VoIP-PSTN traffic. This symmetric
approach means that “providers that
benefit from lower VoIP-PSTN rates
when their end-user customers’ traffic is
terminated to other providers’ end-user
customers also are restricted to charging
the lower VoIP-PSTN rates when other
providers’ traffic is terminated to their
end-user customers.”

3. As part of its symmetric regime, the
Commission adopted rules that “permit
a LEC to charge the relevant intercarrier
compensation for functions performed
by it and/or its retail VoIP partner,
regardless of whether the functions
performed or the technology used
correspond precisely to those used
under a traditional TDM architecture.”
The Commission cautioned, however,
that “although access services might
functionally be accomplished in
different ways depending upon the
network technology, the right to charge
does not extend to functions not
performed by the LEC or its retail VoIP
service provider partner.” The
Commission adopted this limitation to
address concerns in the record regarding
double billing. This limitation was
codified as part of the VoIP-PSTN
framework in § 51.913(b) of the
Commission’s rules. The Commission
also modified its tariffing rules in Part

61 for competitive LECs to implement
the VoIP symmetry rule.

4. On February 3, 2012, YMax
Communications Corp. (YMax) filed an
ex parte letter seeking confirmation of
its interpretation that “under [the
Commission’s] new VoIP-PSTN
‘symmetry’ rule, a LEC is performing the
functional equivalent of ILEC access
service, and therefore entitled to charge
the full ‘benchmark’ rate level,
whenever it is providing telephone
numbers and some portion of the
interconnection with the PSTN, and
regardless of how or by whom the last-
mile transmission is provided.” Stated
differently, YMax seeks guidance from
the Commission as to whether the
revised rule language in Part 61,
specifically, § 61.26(f) permits a
competitive LEC to tariff and charge the
full benchmark rate even if it includes
functions that neither it nor its VoIP
retail partner are actually providing.
YMax asserts that the purpose of the
Commission’s revisions to § 61.26(f) was
to “defin[e] the minimum access
functionality necessary in order for a
CLEC to be allowed to collect access
charges at the full benchmark level
under the VoIP-PSTN symmetry rule.”
We disagree. The Commission revised
§61.26(f) to reflect the change in the
tariffing process to implement the VoIP
symmetry rule, which included
limitations to prevent double billing.
Interpreting the rule in the manner
proposed by YMax could enable double
billing. The Commission made clear in
adopting the VoIP-symmetry rule that it
intended to prevent double billing and
charging for functions not actually
provided. Indeed, § 51.913(b) expressly
states that “[t]his rule does not permit
a local exchange carrier to charge for
functions not performed by the local
exchange carrier itself or the affiliated or
unaffiliated provider of interconnected
VoIP service or non-interconnected
VoIP service.”

5. YMax’s letter does, however,
highlight a potential ambiguity because
the amended rule § 61.26(f), which is
the tariffing provision intended to
implement the VoIP symmetry rule, did
not include an express cross reference to
§51.913(b). Although §51.913(b) makes
clear that its terms apply
notwithstanding any other Commission
rule, to remove any ambiguity regarding
the scope of what competitive LECs are
permitted to assess in their tariffs, we
amend § 61.26(f) to make clear that the
ability to charge under the tariff is
limited by § 51.913(b). In so doing, we
address and reject YMax’s interpretation
of §61.26(1).
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B. Universal Service

6. Verizon Petition for Clarification or,
in the Alternative, for Reconsideration.
In the USF/ICC Transformation Order,
the Commission adopted rules to phase
down existing high-cost support for
competitive eligible
telecommunications carriers (ETCs), and
addressed the phase down of existing
high-cost support to Verizon Wireless
and Sprint pursuant to those carriers’
prior merger commitments, as clarified
by the Corr Wireless Order. On
December 29, 2011, Verizon Wireless
filed a petition for clarification or, in the
alternative, for reconsideration of this
aspect of the Order as it applies to
Verizon Wireless. Verizon Wireless
argues that there are two permissible
interpretations of the USF/ICC Order as
it bears on the phase down of support
for Verizon Wireless: That the general
phase down of the competitive ETC
support applies but Verizon Wireless’s
merger commitment no longer does, or
that Verizon Wireless’s merger
commitment remains in effect but
general phase down of competitive ETC
support does not. Verizon Wireless
states that a Bureau-level clarification is
the appropriate means of resolving this
ambiguity.

7. The Bureau clarifies that, pursuant
to paragraph 520 of the USF/ICC
Transformation Order, only Verizon
Wireless’s merger commitment applies.
Specifically, the Bureau clarifies that
Verizon Wireless will receive support in
2012 based on its merger commitments,
as clarified by the Corr Wireless Order,
not based on the general phase down of
competitive ETC support described in
the USF/ICC Transformation Order.
Verizon Wireless will not receive high-
cost competitive ETC support after
2012. The Universal Service
Administrative Company (USAC) shall
disburse to Verizon Wireless in 2012 20
percent of the support it would have
received for each ETC service area in the
absence of its merger commitment and
the USF/ICC Transformation Order. As
a proxy for the amount Verizon Wireless
would have received in 2012 in the
absence of its merger commitment and
the USF/ICC Transformation Order,
USAC shall use the amount of support
it calculated for Verizon Wireless in
2011 pursuant to the identical support
rule and the interim cap, including any
support not actually disbursed to
Verizon Wireless as a result of the
merger commitment.

8. Accordingly, the Bureau grants
Verizon’s Petition to the extent it
requests clarification of the phase down
of competitive ETC support and
dismisses Verizon’s Petition to the

extent it alternatively requests
reconsideration of the same issue.

9. Other Matters. First, the Bureau
amends the definition of ‘“‘rate-of-return
carrier” in § 54.5 of our rules to correct
an erroneous cross-reference to the
definition of price cap regulation.

10. Second, the Bureau dismisses in
part the petition for reconsideration
filed by the United States Telecom
Association (USTelecom), which,
among other things, asked the
Commission to clarify that reductions in
legacy support resulting from a failure
to meet the urban rate floor will, at
most, extend only to high-cost loop
support and high-cost model support.

11. In the USF/ICC Clarification
Order, the Bureaus addressed this issue
by amending § 54.318(d) to clarify that
support reductions associated with the
rate floor will offset frozen CAF Phase
I support only to the extent that the
recipient’s frozen CAF Phase I support
replaced HCLS and HCMS. The Bureaus
further stated that the offset does not
apply to frozen CAF Phase I support to
the extent that it replaced IAS and ICLS.
Because the USF/ICC Clarification
Order addressed this issue, the Bureau
dismisses as moot that portion of the
USTelecom petition for reconsideration.

ITI. Procedural Matters
A. Paperwork Reduction Act

12. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

B. Final Regulatory Flexibility Act
Certification

13. Final Regulatory Flexibility
Certification. The Regulatory Flexibility
Act of 1980, as amended (RFA), requires
that a regulatory flexibility analysis be
prepared for rulemaking proceedings,
unless the agency certifies that “the rule
will not have a significant economic
impact on a substantial number of small
entities.” The RFA generally defines
“small entity” as having the same
meaning as the terms “small business,”
“small organization,” and ““small
governmental jurisdiction.” In addition,
the term ‘“‘small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A small business concern is one which:
(1) Is independently owned and

operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

14. This Order clarifies, but does not
otherwise modify, the USF/ICC
Transformation Order. These
clarifications do not create any burdens,
benefits, or requirements that were not
addressed by the Final Regulatory
Flexibility Analysis attached to USF/
ICC Transformation Order. Therefore,
we certify that the requirements of this
Order will not have a significant
economic impact on a substantial
number of small entities. The
Commission will send a copy of the
Order including a copy of this final
certification in a report to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996, see 5 U.S.C. 801(a)(1)(A). In
addition, the Order and this certification
will be sent to the Chief Counsel for
Advocacy of the Small Business
Administration, and will be published
in the Federal Register. See 5 U.S.C.
605(b).

C. Congressional Review Act

15. The Commission will send a copy
of this Order to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act.

IV. Ordering Clauses

16. Accordingly, it is ordered,
pursuant to the authority contained in
sections 1, 2, 4(i), 201-206, 214, 218—
220, 251, 252, 254, 256, 303(r), 332, and
403 of the Communications Act of 1934,
as amended, and section 706 of the
Telecommunications Act of 1996, 47
U.S.C. 151, 152, 154(i), 201-206, 214,
218-220, 251, 252, 254, 256, 303(r), 332,
403, 1302, and pursuant to §§0.91,
0.201(d), 0.291, 1.3, and 1.427 of the
Commission’s rules, 47 CFR 0.91,
0.201(d), 0.291, 1.3, 1.427 and pursuant
to the delegation of authority in
paragraph 1404 of FCC 11-161 (rel. Nov.
18, 2011), that this Order is adopted,
effective May 7, 2012.

17. It is further ordered, that parts 54
and 61 of the Commission’s rules, 47
CFR parts 54, 61 are amended as set
forth, and such rule amendments shall
be effective 30 days after the date of
publication of the rule amendments in
the Federal Register.

18. It is further ordered that, pursuant
to the authority contained in section 254
of the Communications Act of 1934, as
amended, 47 U.S.C. 254, and the
authority delegated in §§0.91 and 0.291
of the Commission’s rules, 47 CFR 0.91,
0.291, the Petition for Clarification or, in
the Alternative, for Reconsideration of
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Verizon is granted in part and
dismissed in part and the Petition for
Reconsideration of United States
Telecom Association is dismissed in
part.

19. It is further ordered, that the
Commission shall send a copy of this
Order to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

20. It is further ordered, that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Order, including the Final
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects 47 CFR Parts 54 and 61

Communications common carriers,
Reporting and record keeping
requirements, Telecommunications,
Telephone.

Federal Communications Commission.
Sharon E. Gillett,
Chief, Wireline Competition Bureau.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 54
and 61 to read as follows:

PART 54—UNIVERSAL SERVICE

m 1. The authority citation for part 54
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 201, 205,
214, 219, 220, 254, 303(r), 403, and 1302
unless otherwise noted.

m 2. Amend § 54.5 by revising the
definition of ‘‘rate-of-return carrier” to
read as follows.

§54.5 Terms and definitions.
* * * * *

Rate-of-return carrier. ‘Rate-of-return
carrier” shall refer to any incumbent
local exchange carrier not subject to
price cap regulation as that term is
defined in § 61.3(ee) of this chapter.

* * * * *

PART 61—TARIFFS

m 3. The authority citation for part 61

continues to read as follows:
Authority: Secs. 1, 4(i), 4(j), 201-205 and

403 of the Communications Act of 1934, as

amended; 47 U.S.C. 151, 154(i), 154(j), 201-
205 and 403, unless otherwise noted.

m 4. Revise § 61.26(f) to read as follows:

§61.26 Tariffing of competitive interstate
switched exchange access services.
* * * * *

(f) If a CLEC provides some portion of
the switched exchange access services
used to send traffic to or from an end
user not served by that CLEC, the rate
for the access services provided may not
exceed the rate charged by the
competing ILEC for the same access
services, except if the CLEC is listed in
the database of the Number Portability
Administration Center as providing the
calling party or dialed number, the
CLEC may, to the extent permitted by
§51.913(b) of this chapter, assess a rate
equal to the rate that would be charged
by the competing ILEC for all exchange
access services required to deliver
interstate traffic to the called number.

* * * * *
[FR Doc. 2012-7057 Filed 4-4-12; 8:45 am|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 10-210; DA 12-430]

Relay Services for Deaf-Blind
Individuals

AGENCY: Federal Communications
Commission.

ACTION: Final rule; waiver of
requirement.

SUMMARY: In this document, the
Commission conditionally waives the
requirement for National Deaf Blind
Equipment Distribution Program
(NDBEDP) certified programs to submit
reimbursement claims only once every
six months, to permit certified programs
to submit reimbursement claims as
frequently as monthly. The Commission
waives this requirement for good cause
shown, to reduce the financial burden
on programs that the Commission
certifies to participate in the NDBEDP,
and to better enable selected
participants to fully meet the needs of
eligible low-income, deaf-blind
individuals in a timely manner.

DATES: This document is effective May
7, 2012, except the modified reporting
requirement in 47 CFR 64.610(f)(2),
published at 76 FR 26641, May 9, 2011,
has not been approved by the Office of
Management and Budget (OMB). The
modified information collection
requirement shall become effective
when the Commission publishes a
document in the Federal Register
announcing OMB approval and the
effective date of the requirement.

FOR FURTHER INFORMATION CONTACT:
Rosaline Crawford, Consumer and
Governmental Affairs Bureau, Disability

Rights Office, at (202) 418-2075 or
email Rosaline.Crawford@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s document
DA 12-430, adopted March 20, 2012,
and released March 20, 2012, in CG
Docket No. 10-210.

The full text of document DA 12-430
and copies of any subsequently filed
documents in this matter will be
available for public inspection and
copying via ECFS, and during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street SW., Room CY-A257,
Washington, DC 20554. They may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., Portals II, 445 12th Street
SW., Room CY-B402, Washington, DC
20554, telephone: (800) 378—3160, fax:
(202) 488-5563, or Internet:
www.bcpiweb.com. Document DA 12—
430 can also be downloaded in Word or
Portable Document Format (PDF) at
http://www.fcc.gov/cgb/dro/
headlines.html and at http://
www.fcc.gov/cgb/dro/cvaa.html.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
fec504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
202-418-0530 (voice), 202—-418-0432
(TTY).

Paperwork Reduction Act of 1995
Analysis

Document DA 12-430 contains a
modified information collection
requirement. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public to comment on the modified
information collection requirement
contained in document DA 12—430 as
required by the Paperwork Reduction
Act (PRA), Public Law 104-13 in a
separate published Federal Register
Notice (Notice). Public and agency
comments are due on or before May 29,
2012. See Information Collection Being
Reviewed by the Federal
Communications Commission, Notice,
published at 77 FR 18813, March 28,
2012. In addition, the Commission notes
that pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, the Commission
previously sought specific comment on
how the Commission might “further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.” See 44
U.S.C. 3506(c)(4). In the present
document, the Commission has assessed
the effects of the rules for the NDBEDP
pilot program and finds that the
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collection of information requirements
will not have a significant impact on
small business concerns with fewer than
25 employees.

Congressional Review Act

The Commission will not send a copy
of document DA 12—430 to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A),
because the conditional waiver adopted
in document DA 12—-430 does not
amend the Commission’s rules.

Synopsis

1. On April 4, 2011, in accordance
with the Twenty-First Century
Communications and Video
Accessibility Act (CVAA), Public Law
111-260, 124 Stat. 2751 (2010), the
Commission adopted a Report and
Order establishing the National Deaf-
Blind Equipment Distribution Program
(NDBEDP). See Relay Services for Deaf-
Blind Individuals, Report and Order,
document FCC 11-56, published at 76
FR 26641, May 9, 2011 (NDBEDP Pilot
Program Order). The goal of the
NDBEDP is to ensure that low-income
individuals who are deaf-blind receive
the equipment they need to effectively
access telecommunications services,
Internet access services, and advanced
communications services. The CVAA
authorizes the Commission to allocate
up to $10 million annually from the
Interstate Telecommunications Relay
Services Fund (TRS Fund) for this
nationwide equipment distribution
effort. See 47 U.S.C. 620(c). The
Commission will certify and provide
funding to one entity in each state for
the purpose of distributing
communications equipment to low-
income individuals who are deaf-blind.

2. NDBEDP certified programs may
seek reimbursement of costs from the
TRS Fund up to the funding allocation
for the state, for the equipment they
distribute, the reasonable costs of
providing related services, and the costs
associated with administering these
programs. In the NDBEDP Pilot Program
Order, the Commission adopted a
funding mechanism that allows for
reimbursement for these authorized
costs every six months. See 47 CFR
64.610(f)(2) of the Commission’s rules.
To obtain reimbursement for authorized
costs, certified programs must provide
the Commission with documentation
and a reasonably detailed explanation of
the costs actually incurred during the
prior six-month period of the funding
year.

Frequency of Reimbursement Claims

3. The Commission announced that it
would accept applications through
November 21, 2011, from programs
interested in receiving certification to
participate in the NDBEDP pilot
program. See FCC Announces 60-Day
Period to Apply for Certification to
Participate in the National Deaf-Blind
Equipment Distribution Program, Public
Notice, document DA 11-1591, released
September 22, 2011. In response, the
Commission received 58 applications
from entities representing each of the 50
states, the District of Columbia, Puerto
Rico, and the Virgin Islands. All
applications are from state or local
government agencies or non-profit
entities.

4. More than half of the applications
received include a request for the
Commission to permit claims for
reimbursement of NDBEDP expenses
more frequently than once every six
months. Many of the applicants assert
that the inability to receive
compensation more frequently than
once every six months will compromise
significantly their ability to staff their
programs, purchase equipment, actively
conduct program outreach, and handle
other required tasks. Accordingly, they
claim that the once every six months
reimbursement interval will severely
and profoundly limit their ability to
serve eligible low-income, deaf-blind
individuals in a timely manner. Several
applicants also assert that permitting
more frequent claims for reimbursement
is necessary to maintain financial
stability and to ensure timely payments
to vendors and contractors. Still others
raise questions about their ability to
participate in the NDBEDP program at
all if not permitted to receive
compensation on a more frequent basis,
especially given their non-profit status,
the sizeable expenditures they must
incur for covered equipment, and recent
budget reductions experienced by state
and local government agencies that
make reliance on regular funding
critical to their participation in this
program.

5. Generally, the Commission may
waive any provision of its rules on its
own motion for good cause shown. See
47 CFR 1.3 of the Commission’s rules.
In addition, the Commission may take
into account considerations of hardship,
equity, or more effective
implementation of overall policy on an
individual basis. WAIT Radio v. FCC,
418 F.2d 1153, 1157 (D.C. Cir. 1969),
affirmed, 459 F.2d 1203 (D.C. Cir. 1972).
In sum, a waiver of our rules is
appropriate if special circumstances
warrant a deviation from the general

rule, and such deviation would better
serve the public interest than strict
adherence to the general rule. Northeast
Cellular Tel. Co. v. FCC, 897 F.2d 1164,
1166 (D.C. Cir. 1990).

6. For good cause shown, and to
reduce the financial burden on
programs that the Commission certifies
to participate in the NDBEDP and better
enable selected participants to fully
meet the needs of eligible low-income,
deaf-blind individuals in a timely
manner, the Commission conditionally
waives its rules to permit such programs
to submit claims for reimbursement
from the TRS Fund more frequently.
The Commission finds persuasive
applicants’ assertions that a six-month
reimbursement cycle will impose a
hardship that could prevent many
entities from participating in the
NDBEDP. Many of the non-profit and
state or local programs that have applied
for certification report that they operate
on limited funding that will be strained
if forced to wait a full six months for
compensation. This is especially true
given the high costs of equipment
generally required by individuals who
are deaf-blind. The Commission finds
that the large upfront expenses needed
for such equipment justifies a waiver to
permit more frequent reimbursement.

7. To be compensated for equipment
distributed and services rendered under
the NDBEDP pursuant to this waiver,
each certified entity must comply with
certain conditions. Specifically, each
certified entity that wishes to take
advantage of this waiver will be
permitted to elect a reimbursement
schedule on either a monthly or
quarterly basis. Such entity must notify
the TRS Fund Administrator of its
election at the start of each Fund Year,
and maintain that schedule for the
duration of the Year. Entities electing to
seek reimbursement on a monthly or
quarterly basis also will be required to
submit documentation and a reasonably
detailed explanation of costs incurred
within 30 days after the end of each
month or quarter, respectively, of the
Fund Year (July 1 through June 30). See
47 CFR 64.610(f)(2) of the Commission’s
rules. In either case, the TRS Fund
Administrator and the NDBEDP
Administrator shall review the costs
submitted and may request supporting
documentation to verify the expenses
claimed. See 47 CFR 64.610(f) of the
Commission’s rules. Entities that do not
take advantage of this waiver do not
need to so notify the Fund
Administrator, but will be required to
submit documentation and a reasonably
detailed explanation of their costs
incurred within 30 days after the end of
each six-month period of the funding
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year, as required by the Commission’s
rules. See 47 CFR 64.610(f)(2) of the
Commission’s rules. In each case, costs
submitted must be for those costs
actually incurred during each preceding
one-, three-, or six-month period.

8. The Commission further notes that
the waiver granted in document DA 12—
430 will be for the duration of the
NDBEDP pilot program. The purpose of
establishing the NDBEDP initially as a
pilot program is to provide the
flexibility needed to enable certified
programs to structure their distribution
and service delivery systems to
effectively meet the needs of their
participants. This flexibility is expected
to result in a variety of equipment
distribution and service delivery models
that could serve as the foundation for
establishment of the permanent
NDBEDP. The Commission concludes
that allowing certified entities to receive
the needed funding in a timely manner
will better enable such entities to make
their programs effective and sustainable,
which, in turn, will help inform future
Commission decisions regarding a
permanent NDBEDP that furthers the
public interest.

Ordering Clauses

9. Pursuant to sections 4(i) and 719 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 620, and
§ 1.3 of the Commission’s rules, 47 CFR
1.3, and §64.610(f)(2) of the
Commission’s rules is conditionally
waived to permit NDBEDP certified
programs to submit claims for
reimbursement more frequently than
once every six months as required by
§64.610(f)(2) of its rules and to submit
reimbursement claims up to one time
each month.

10. This action is taken under
delegated authority pursuant to §§0.141
and 0.361 of the Commission’s rules, 47
CFR 0.141, 0.361.

Federal Communications Commission.
Karen Peltz Strauss,

Deputy Chief, Consumer and Governmental
Affairs Bureau.

[FR Doc. 2012—8133 Filed 4—4—12; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-25; FCC 12-28]

Implementation of the Local
Community Radio Act of 2010;
Revision of Service and Eligibility
Rules for Low Power FM Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petitions for
reconsideration.

SUMMARY: In this document, the
Commission modifies its rules in order
to implement provisions of the Local
Community Radio Act of 2010
(“LCRA”) that unambiguously require
the Commission to eliminate its third-
adjacent channel spacing requirements
and to maintain the spacing
requirements currently in place to
protect radio reading services. The
Commission also dismisses and/or
denies various petitions for
reconsideration of the Third Report and
Order in MM Docket No. 99-25 and
terminates a Second Further Notice of
Proposed Rulemaking in that docket.

DATES: Effective June 4, 2012.

FOR FURTHER INFORMATION CONTACT:
Peter Doyle (202) 418-2789.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s document
in MM Docket No. 99-25, FCC No. 12—
28, adopted March 19, 2012. A synopsis
of the proposed rulemaking segment of
this decision will be published in a later
issue of the Federal Register. The full
text of the Fifth Report and Order,
Fourth Further Notice of Proposed
Rulemaking and Fourth Order on
Reconsideration is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room CY-A257), 445 12th
Street SW., Washington, DC 20554. The
full text may also be downloaded at:
http://www.fcc.gov.

Paperwork Reduction Act Analysis.
This Report and Order does not adopt
any new or revised information
collection requirements subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104-13 (44 U.S.C.
3501-3520). In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Report to Congress. The Commission
will send a copy of this Fifth Report &

Order to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Summary of Fifth Report and Order
and Fourth Order on Reconsideration

I. Introduction

1. In the Fifth Report and Order, we
modify our rules to implement certain
provisions of the Local Community
Radio Act of 2010 (“LCRA”’), which
unambiguously require the Commission
to eliminate its third-adjacent channel
spacing requirements and to maintain
the spacing requirements currently in
place to protect radio reading services.
In the Fourth Order on Reconsideration,
we dismiss in part and deny in part a
petition for reconsideration of the Third
Report and Order in this docket, which
the Commission released in 2007, and
terminate the Second Further Notice of
Proposed Rulemaking (Second FNPRM)
that accompanied that order.

II. Background

2. In January 2000, the Commission
adopted a Report and Order establishing
the LPFM service. In doing so, the
Commission sought ““to create a class of
radio stations designed to serve very
localized communities or
underrepresented groups within
communities.” The Commission created
two classes of LPFM facilities. The
LP100 class consists of stations with a
maximum power of 100 watts effective
radiated power (“ERP”) at 30 meters
antenna height above average terrain
(“HAAT”), providing an FM service
radius (1 mV/m or 60 dBu) of
approximately 3.5 miles. The LP10 class
consists of stations with a maximum of
10 watts ERP at 30 meters HAAT,
providing an FM service radius of
approximately one to two miles. “[T]o
preserve the integrity and technical
excellence of existing FM radio
service,” the Commission adopted
separation requirements for LPFM
stations operating on co-, first- and
second-adjacent channels to full-service
FM, FM translator and FM booster
stations. The Commission, however,
declined to impose third adjacent
channel distance separation
requirements, and declined to adopt
special protections for radio reading
services. The Commission specified that
LPFM stations operate on a “secondary”
basis. In other words, LPFM stations
generally cannot cause interference to
existing and future full-service FM and
other “primary”’ stations and are not
protected against interference from
these stations.
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3. To ensure that any new LPFM
service included the voices of
community-based schools, churches and
civic organizations, the Commission
established ownership and eligibility
rules for the LPFM service. Specifically,
the Commission restricted LPFM service
to noncommercial educational (‘“NCE”’)
operations, and restricted licensee
eligibility to applicants with no
attributable interests in any other
broadcast station or other media subject
to the Commission’s ownership rules.
The Commission also limited eligibility
to local entities during the first two
years LPFM licenses were available. To
choose among entities filing mutually
exclusive applications for LPFM
licenses, the Commission adopted a
point system that favors local ownership
and locally-originated programming,
with ties between competing applicants
resolved by either voluntary time-
sharing agreements between such
applicants or, in the event that the
applicants cannot agree, the imposition
of “involuntary time-sharing,” with
each tied and grantable applicant
awarded an equal, successive and non-
renewable license term of no less than
one year, for a combined total eight-year
term.

4. In September 2000, the
Commission adopted a Memorandum
Opinion and Order on Reconsideration.
In the Reconsideration Order, the
Commission revised and clarified some
of its LPFM rules, including the local
program origination criterion adopted
for the point system. The Commission
again declined to impose third-adjacent
channel separation requirements.
Instead, it adopted complaint and
license modification procedures to
address any unexpected, significant
third-adjacent channel interference
problems caused by LPFM stations. It
also modified the spacing standards to
protect radio reading services and
adopted procedures for addressing any
interference caused by an LPFM station
to the input signal of an FM translator
or FM booster station.

5. Shortly thereafter, in December
2000, Congress enacted the Making
Appropriations for the Government of
the District of Columbia for FY 2001 Act
(2001 DC Appropriations Act”).
Therein, Congress directed the
Commission to prescribe third-adjacent
channel spacing requirements for LPFM
stations, which the Commission did in
April 2001. Congress also directed the
Commission to conduct an experimental
program to evaluate the likelihood of
interference to existing full-service FM
stations and FM translator stations if
LPFM stations were not subject to third-
adjacent channel spacing requirements,

and to submit a report that included the
Commission’s recommendations
regarding reduction or elimination of
the spacing requirements for third-
adjacent channels. The Commission
selected an independent third party, the
Mitre Corporation (“Mitre”), to conduct
field tests. Mitre submitted a report to
the Commission, which, in turn, sought
comment on the report. In February
2004, the Commission submitted a
report to Congress on this issue. Based
on the Mitre study, the Commission
recommended that Congress “modify
the statute to eliminate the third-
adjacent channel distan[ce] separation
requirements for LPFM stations.”

6. In March 2005, the Commission
adopted a Second Order on
Reconsideration and Further Notice of
Proposed Rulemaking. In the Second
Order, the Commission modified some
of the rules governing the LPFM service,
noting that the rules needed adjustment
in light of the experiences of LPFM
applicants and licensees. In the
accompanying FNPRM, the Commission
sought comment on a number of issues
with respect to LPFM ownership
restrictions and eligibility. The
Commission also proposed certain
changes to the rules governing the
formation and duration of voluntary and
involuntary time-sharing arrangements
among mutually exclusive LPFM
applicants. Finally, the Commission
sought comment on a number of
changes to the LPFM technical rules.

7. In December 2007, the Commission
released the Third Report and Order
and Second FNPRM. In the Third Report
and Order, the Commission resolved the
issues raised in the FNPRM. Among
other things, the Commission set forth
an interim processing policy that it
would use to consider requests for
waiver of the second-adjacent channel
spacing requirements from certain
LPFM stations, reinstated the local
ownership requirement, and clarified its
definition of local origination. The
Commission also modified the rules
governing the formation and duration of
voluntary and involuntary time-sharing
arrangements among mutually exclusive
LPFM applicants. In the Second
FNPRM, the Commission proposed
certain rule changes designed to avoid
the potential loss of LPFM stations. The
Commission made these proposals “[iln
light of changed circumstances since [it]
last considered the issue of protection
rights for LPFM stations from
subsequently authorized full-service
stations.” The Commission sought
comment on whether to codify the
procedures for LPFM stations seeking a
waiver of the second-adjacent channel
spacing requirements, whether rule

changes were warranted to provide
additional flexibility to propose LPFM
station modifications, whether to
require full-service new station and
modification applicants to provide
technical and/or financial assistance to
potentially impacted LPFM stations,
whether to adopt contour protection-
based licensing standards for LPFM
stations, and whether to modify the
LPFM-FM translator protection
priorities.

8. On January 4, 2011, President
Obama signed the LCRA into law.
Through the LCRA, Congress expanded
LPFM licensing opportunities.
Specifically, Congress repealed the
requirement that LPFM stations operate
a minimum distance from nearby
stations operating on third-adjacent
channels, and required the Commission
to eliminate its third-adjacent channel
minimum distance separation
requirements. Congress also authorized
the Commission to waive the second-
adjacent channel spacing requirements
if an LPFM station demonstrates that its
proposed operations will not result in
interference to any authorized radio
service. Further, it set forth criteria that
the Commission must take into account
when licensing FM translator, FM
booster and LPFM stations.

9. As Congress expanded LPFM
licensing opportunities, it also took
steps to provide enhanced interference
protection to existing full-service FM,
FM translator and FM booster stations.
Specifically, while Congress eliminated
the third-adjacent channel spacing
requirements, it required the
Commission to retain the spacing
requirements that apply to LPFM
stations operating on a third-adjacent
channel to FM stations that broadcast
radio reading services. Congress also
required the Commission to modify its
rules to “address the potential for
predicted interference to FM translator
input signals on third-adjacent
channels,” and to modify the
interference protection and remediation
requirements applicable to LPFM
stations operating on third-adjacent
channels.

III. Fifth Report and Order

10. The LCRA unambiguously
requires the Commission to eliminate its
third-adjacent channel spacing
requirements and to maintain the
spacing requirements currently in place
to protect radio reading services. We do
so in this Fifth Report and Order. We
take these steps without providing prior
public notice and comment because
they involve no discretion. We merely
are revising our rules in the manner
specified in the legislation. Notice and
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comment would serve no purpose and
thus are unnecessary. Our actions fall
within the “good cause” exception of
the Administrative Procedure Act
(“APA”).

A. Third-Adjacent Channel Minimum
Distance Separation Requirements

11. Section 2 of the LCRA amends
section 632 of the 2001 DC
Appropriations Act to delete the
requirements that the Commission
establish and maintain minimum
distance separations for third-adjacent
channels. It essentially lays the
groundwork for section 3(a) of the
LCRA, which requires the Commission
to “modify its rules to eliminate third-
adjacent minimum distance separation
requirements between—(1) low-power
FM stations; and (2) full service FM
stations, FM translator stations, and FM
booster stations.” Section 73.807 of the
Commission’s rules currently sets forth
these spacing requirements. We hereby
delete the provisions requiring
protection of third-adjacent channel
stations set forth in that section, with
the exception of § 73.807(a)(2), (b)(2)
and (g) of our rules.

B. Protection of Radio Reading Services

12. Radio reading services provide
access to printed news and other
information sources for blind or print-
disabled persons. They are transmitted
on one of several standardized
subcarrier frequencies within a 200 kHz
FM channel. These transmissions
cannot be received on a standard radio.
Listeners must use special radios that
tune subcarrier signals to receive these
services. When the Commission
established the LPFM service in 2000, it
initially did not adopt any additional
interference protections for radio
reading services. The Commission
reasoned that subcarrier programming is
transmitted within a broadcast station’s
assigned frequency and thus receives
the same protection from interference as
the main broadcast programming of the
station.

13. The Commission reconsidered this
decision shortly thereafter due to
concerns about the greater vulnerability
of radio reading service receivers to
third-adjacent channel interference. It
noted that, because of their designs, the
subcarrier receivers used for radio
reading services are more susceptible to
interference than mass marketed
receivers. The Commission therefore
modified the spacing standards set forth
in § 73.807 of the rules to require LPFM
stations to satisfy the second-adjacent
channel spacing requirements with
respect to any third-adjacent channel
FM station that broadcasts a radio

reading service via a subcarrier
frequency.

14. The Commission took this step
because, at the time, it had declined to
adopt generally applicable third-
adjacent channel spacing requirements.
It later adopted such requirements at the
direction of Congress. These spacing
requirements were identical to the
second-adjacent channel spacing
requirements. Accordingly, while the
Commission did not delete the
protections specific to FM stations
providing radio reading services from
the rules, the protections became
redundant. Now, however, with the
elimination of the third-adjacent
spacing requirements, these provisions
again have relevance. In this regard,
section 4 of the LCRA directs the
Commission to “comply with existing
minimum distance separation
requirements” for stations that
broadcast radio reading services.
Accordingly, we conclude that we must
retain without modification
§§73.807(a)(2) and (b)(2) of our rules to
implement section 4.

IV. Fourth Order on Reconsideration

15. As noted above, in the Third
Report and Order, the Commission
adopted an interim waiver processing
policy. The Commission also revised
§ 73.809 and other provisions of the
rules in order to protect and preserve
the LPFM service. Ace Radio
Corporation (“Ace Radio”) filed a
petition for reconsideration (““Ace Radio
Petition”) of the Third Report and
Order, which opposed both the interim
waiver processing policy and the
revisions made to § 73.809. For the
reasons discussed below, we deny in
part the Petition and defer consideration
of the remainder of the Ace Radio’s
arguments.

16. Ace Radio challenges the interim
waiver processing policy. However, in
the Fourth FNPRM, we tentatively
conclude that section 3(b)(2) of the
LCRA supersedes this policy. We
believe it is appropriate to defer
consideration of Ace Radio’s arguments
regarding the interim waiver processing
policy until we have resolved this issue.
To the extent Ace Radio’s arguments
remain relevant, we will consider them
at that time.

17. We reject Ace Radio’s arguments
regarding our revisions to § 73.809 of
the rules to remove second-adjacent
channels from the interference
complaint procedures set forth therein.
Ace Radio first argues that it did not
have an opportunity to comment on the
Commission’s proposal to modify
§ 73.809 of the rules to remove second-
adjacent channels from the rule. It also

asserts that the revisions to § 73.809 are
not justified by the record and, when
coupled with the Commission’s interim
waiver processing policy, will allow
LPFM stations to operate within a full-
service station’s 70 dBu contour,
resulting in interference holes,
otherwise known as the “swiss cheese”
effect.

18. The Commission provided ample
public notice that it was considering
modification of § 73.809 of the rules to
remove second-adjacent channels. In the
FNPRM, the Commission explicitly
raised the issue of “‘encroachment” and
whether a relaxation of the second-
adjacent channel interference
restrictions found in § 73.809 of the
rules was necessary to prevent LPFM
stations from being displaced. While
Ace Radio argues that “the number of
city of license applications filed does
not justify [the Commission’s] action,” it
fails to raise any facts or questions of
law showing that the Commission’s
decision was incorrect. Contrary to Ace
Radio’s suggestion that the number of
LPFM stations at risk of displacement is
insignificant, the Bureau identified 44
LPFM stations that could be forced to
cease operations as a result of the filing
activity resulting from the January 2007
lifting of the freeze on the filing of FM
community of license modification
proposals combined with the
implementation of new streamlined
licensing procedures.

19. We also note that Ace Radio has
mischaracterized the effects this rule
modification will have on signal
reception within a full-service station’s
70 dBu contour. The diagram provided
by Ace Radio portrays the full 60 dBu
contour of 118 hypothetical LPFM
stations within the 70 dBu contour of a
full-service station. The fact that an
LPFM station has a 60 dBu contour on
a second- or third-adjacent channel
inside the 70 dBu contour of a full-
service station does not establish that
the LPFM station would cause
interference. Any potential interference
received by the full-service station
would be only in the immediate vicinity
of the low-power transmitter site, and
can be substantially reduced or
eliminated through various technical
measures. Finally, contrary to Ace
Radio’s assertion, the Commission did
not, in its modification of Section
73.809, remove the second-adjacent
restriction for the general allocation
processes for LPFMs. Rather, this rule
change is limited to situations involving
a full-service station that is authorized
subsequent to an LPFM station. As such,
Ace Radio’s concerns are without merit.
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V. Termination of Second Further
Notice of Proposed Rulemaking

20. As noted above, the Commission
issued a Second FNPRM in 2007. We
find that all of the proposals made in
the Second FNPRM are either
inconsistent with or otherwise mooted
by the LCRA. Specifically, the
Commission proposed to codify the
interim processing policy for second-
adjacent channel waiver requests that it
adopted in the Third Report and Order.
However, in the Fourth FNPRM, we
conclude that the second-adjacent
channel waiver provisions of the LCRA
supersede this interim policy.
Accordingly, we find the Commission’s
proposal to codify the interim policy to
be moot and will not pursue it further.
Similarly, we find the Commission’s
proposal to adopt a contour overlap
interference protection approach to be
statutorily barred by section 3(b)(1) of
the LCRA, which prohibits the
Commission from modifying the current
co-channel and first- and second-
adjacent channel distance separation
requirements. We will not pursue this
proposal either. Finally, the
Commission proposed certain rule
changes related to LPFM station
displacement, the obligations of full-
service new station and modification
applicants to potentially impacted
LPFM stations, and LPFM-FM
translator protection priorities. We
believe that Congress’s adoption of the
LCRA renders pursuit of those earlier
proposals unnecessary at this time.
Thus, we will not move forward with
any of them. Given our findings
regarding each of the proposals set forth
by the Commission in the Second
FNPRM, we consider the Second
FNPRM to have been concluded.

VI. Adminstrative Matters
A. Congressional Review Act

21. The Commission will send a copy
of this Fifth Report and Order to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

VII. Ordering Clauses

22. Accordingly, It is ordered,
pursuant to the authority contained in
the Local Community Radio Act of
2010, Public Law 111-371, 124 Stat.
4072 (2011), and sections 1, 2, 4(i), 303,
307, and 309(j) of the Communications
Act 0of 1934, 47 U.S.C. 151, 152, 154(i),
303, 307, and 309(j), that this Fifth
Report and Order, Fourth Further Notice
of Proposed Rulemaking and Fourth
Order on Reconsideration is adopted.

23. It is further ordered that pursuant
to the authority contained in the Local
Community Radio Act of 2010, Public
Law 111-371, 124 Stat. 4072 (2011), and
sections 1, 2, 4(i), 303, and 307 of the
Communications Act of 1934, 47 U.S.C.
151, 152, 154(i), 303, and 307, the
Commission’s rules are hereby
amended. It is our intention in adopting
these rule changes that, if any provision
of the rules is held invalid by any court
of competent jurisdiction, the remaining
provisions shall remain in effect to the
fullest extent permitted by law.

24. It is further ordered that the rules
shall be effective June 4, 2012.

25. It is further ordered that the
Petition for Rulemaking filed by REC
Networks on July 16, 2004, is hereby
dismissed, and Proceeding No. PRM—
04-MB is terminated.

26. It is further ordered that the
Petition for Reconsideration filed by
Ace Radio Corp. on February 19, 2008,
is denied in part.

27. It is further ordered that the
Second Further Notice of Proposed
Rulemaking in MM Docket No. 99-25 is
terminated.

28. It is further ordered that the
Consumer and Governmental Affairs
Bureau, Reference Information Center,
shall send a copy of this Fifth Report
and Order, Fourth Further Notice of
Proposed Rulemaking and Fourth Order
on Reconsideration, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration, and shall
cause it to be published in the Federal
Register.

List of Subjects in 47 CFR Part 73
Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 to
read as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336,
and 339.

m 2. Section 73.807 is amended by
revising the introductory text to read as
follows:

§73.807 Minimum distance separation
between stations.

Minimum separation requirements for
LP100 and LP10 stations, as defined in
§§73.811 and 73.853, are listed in the

following paragraphs. An LPFM station
will not be authorized unless the co-
channel, first- and second-adjacent and
IF channel separations are met. An
LPFM station need not satisfy the third-
adjacent channel separations listed in
paragraphs (a) through (d) in order to be
authorized. Minimum distances for co-
channel and first-adjacent channel are
separated into two columns. The left-
hand column lists the required
minimum separation to protect other
stations and the right-hand column lists
(for informational purposes only) the
minimum distance necessary for the
LPFM station to receive no interference
from other stations assumed to be
operating at the maximum permitted
facilities for the station class. For
second-adjacent channel and LF.
channels, the required minimum
distance separation is sufficient to avoid
interference received from other
stations.

* * * * *

[FR Doc. 2012—-8129 Filed 4—4—12; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2012-0039]
RIN 2127-AJ93

Federal Motor Vehicle Safety
Standards; Platform Lifts for Motor
Vehicles; Platform Lift Installations in
Motor Vehicles

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: This document adopts
amendments to the Federal motor
vehicle safety standards on platform lift
systems for motor vehicles. The purpose
of these standards is to prevent injuries
and fatalities during lift operation.
NHTSA believes it is necessary to revise
the lighting requirements for lift
controls; the location requirements,
performance requirements, and test
specifications for threshold warning
signals; the wheelchair retention device
and inner roll stop tests; and the
lighting requirements for public use
lifts. This notice also discusses a
November 3, 2005 interpretation
clarifying specific procedures that are
performed as part of the threshold
warning signal test.
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DATES: Effective date: This final rule is
effective May 7, 2012.

Compliance date: Mandatory
compliance with this final rule is
required beginning October 2, 2012.
Optional compliance is permitted
beginning April 5, 2012.

Petitions for reconsideration: If you
wish to petition for reconsideration of
this rule, your petition must be received
by May 21, 2012.

ADDRESSES: If you submit a petition for
reconsideration of this rule, you should
refer in your petition to the docket
number of this document and submit
your petition to: Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue SE., West Building,
Washington, DC 20590.

The petition will be placed in the
public docket. Anyone is able to search
the electronic form of all documents
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78).

FOR FURTHER INFORMATION CONTACT: For
technical issues, you may contact Mike
Pyne, NVS-123, Office of Rulemaking,
by telephone at (202) 366—2720, by fax
at (202) 366-2739, or by email to
mike.pyne@dot.gov. For legal issues,
you may contact David Jasinski, Office
of the Chief Counsel, NCC-112, by
telephone at (202) 366—2992, by fax at
(202) 366—3820, or by email to
david.jasinski@dot.gov. You may send
mail to both of these officials at National
Highway Traffic Safety Administration,
1200 New Jersey Avenue SE.,
Washington, DC 20590.
SUPPLEMENTARY INFORMATION:
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I. Background

On December 27, 2002, the agency
published in the Federal Register a final
rule establishing FMVSS No. 403,
Platform lift systems for motor vehicles,
and FMVSS No. 404, Platform lift
installations in motor vehicles.! We
established these two standards to
provide practicable, performance-based
requirements and compliance
procedures for the regulations
promulgated by DOT under the
Americans with Disabilities Act (ADA),?
and to ensure the safety of vehicles
equipped with those lift systems.
FMVSS Nos. 403 and 404 provide that
only lift systems that comply with
objective safety requirements may be
sold and installed on new motor
vehicles, and that vehicles with lift
systems must comply with objective
safety requirements in order to be sold.

FMVSS No. 403 establishes
requirements for platform lifts that are
designed to carry passengers with
limited mobility, including those who
rely on wheelchairs, scooters, canes and
other mobility aids, so that they can
move into and out of motor vehicles.
The standard requires that these lifts
meet minimum platform dimensions
and maximum size limits for platform
protrusions and gaps between the
platform and either the vehicle floor or
the ground. The standard also requires
handrails, a threshold warning signal,
and retaining barriers and specifies
performance tests.

FMVSS No. 404 establishes
requirements for vehicles that, as
manufactured, are equipped with
platform lifts. The lifts installed on
those vehicles must be certified as
meeting FMVSS No. 403, must be
installed according to the lift
manufacturer’s instructions, and must
continue to meet all of the applicable
requirements of FMVSS No. 403 after
installation. The standard also requires
that specific information be made
available to lift users.

Recognizing that the usage patterns of
platform lifts used in public transit
differ from those of platform lifts for
individual (i.e., private) use, the agency
established separate requirements for
public use lifts and private use lifts.

167 FR 79416.

2Public Law 101-336, 42 U.S.C. 12101, et seq.
The ADA directed the DOT to issue regulations to
implement the transportation vehicle provisions
that pertain to vehicles used by the public. Titles
I and III of the ADA set specific requirements for
vehicles purchased by municipalities for use in
fixed route bus systems and vehicles purchased by
private entities for use in public transportation to
provide a level of accessibility and usability for
individuals with disabilities. 42 U.S.C. 12204.

FMVSS No. 404, S4.1.1 requires that the
lift on each lift-equipped bus, school
bus and multipurpose passenger vehicle
other than a motor home with a gross
vehicle weight rating (GVWR) more than
4,536 kg (10,000 Ib) must be certified as
meeting all applicable public use lift
requirements set forth in FMVSS No.
403. FMVSS No. 404, S4.1.2 requires the
lift on each lift-equipped vehicle with a
GVWR of 4,536 kg (10,000 1b) or less to
be certified to either the public use or
private use lift requirements set forth in
FMVSS No. 403. Different requirements
apply to vehicles with public use lifts
than to vehicles with private use lifts
because public use lifts generally are
subject to more stress and cyclic loading
and will be used by more numerous and
varied populations.

As required by the ADA, FMVSS Nos.
403 and 404 are consistent with the
Architectural and Transportation
Barriers Compliance Board (ATBCB)
guidelines published on September 6,
1991.3 In order to provide
manufacturers sufficient time to meet
any new requirements established in
FMVSS Nos. 403 and 404, the agency
provided a two-year lead-time, which
scheduled the standards to become
effective on December 27, 2004.

On October 1, 2004, in response to
petitions for reconsideration of its
December 27, 2002 final rule, the agency
published a final rule in the Federal
Register revising FMVSS Nos. 403 and
404. Among the changes made by the
October 1, 2004 final rule, the agency
amended edge guard requirements and
the wheelchair test device
specifications.*

On December 23, 2004, the agency
published an interim final rule in the
Federal Register delaying the
compliance date until April 1, 2005 for
FMVSS No. 403 and July 1, 2005 for
FMVSS No. 404.5 On July 15, 2005, the
agency published in the Federal
Register its disposition of petitions for
reconsideration of its October 1, 2004
final rule and other submissions
regarding that final rule.® The July 15,
2005 document did not address
submissions received from the Blue Bird
Body Company (Blue Bird), the School
Bus Manufacturers Technical Council
(SBMTC), which represents school bus
manufacturers (including Blue Bird),
and the Manufacturers Council of Small
School Buses (MCSSB), an affiliate of
the National Truck Equipment
Association formed to represent the
interest of small manufacturers. The

356 FR 45530.
469 FR 58843.
569 FR 76865.
670 FR 40917.
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submissions, which were styled as
petitions for reconsideration, requested
changes in the required level of lighting
on public use lift platforms. Since the
agency did not address that issue of
lighting levels in the October 2004 final
rule, there was no agency action
regarding lighting to be reconsidered.
The agency stated in the notice that it
would treat the submissions as petitions
for rulemaking and respond in a
separate notice.

NHTSA received three additional
petitions for rulemaking after July 15,
2005, seeking revisions to FMVSS Nos.
403 and 404. Specifically, we received
petitions from Maxon Lift Corporation
(Maxon), Ricon Corporation (Ricon) and
the Lift-U Division of Hogan
Manufacturing, Inc. (Lift-U), all of
which are platform lift manufacturers.
The petitioners requested that the
agency amend: (A) The control panel
switch requirements in S6.7.6.2 of
FMVSS No. 403 so that lift controls in
locations remote from the driver’s
seating position are not subject to the
illumination requirements in S5.3 of
FMVSS No. 101; (B) the threshold
warning signal requirements in S6.1.4 of
FMVSS No. 403 to permit warning
lights to be mounted in a location
clearly visible in reference to the lift; (C)
the threshold warning signal
requirements in S6.1.4 and S6.1.6 of
FMVSS No. 403 to clarify the units of
measurement and minimum required
luminance at the designated
measurement point; (D) the threshold
warning test in S7.4 of FMVSS No. 403
to include a performance test for
warning systems using infrared and
other sensor technologies; (E) the
wheelchair test device specification in
S7.1.2 of FMVSS No. 403 to include
anti-tip devices; (F) the wheelchair
retention device impact test
specifications in S7.7 of FMVSS No. 403
to permit use of a loaded wheelchair test
device; and (G) the requirements for
platform lighting on public use lifts in
S4.1.5 of FMVSS No. 404 to reduce the
required illumination levels to those
specified by the ADA and the Federal
Transit Administration (FTA).

II. Summary of the NPRM

In a notice of proposed rulemaking
(NPRM) published on December 20,
2007,” NHTSA proposed to amend the
text of FMVSS Nos. 403 and 404. That
NPRM addressed the six pending
petitions for rulemaking. The NPRM
also proposed additional changes to
FMVSS Nos. 403 and 404 based upon

772 FR 72326 (Docket No. NHTSA-2007-0052).

NHTSA’s experience during compliance
testing.

First, in response to the petition from
Maxon, NHTSA proposed an
amendment to make it clear that the
illumination requirements of FMVSS
No. 101 do not apply to controls that are
located outside the vicinity of the
driver. Under the proposed
amendments, controls within the
vicinity of the driver, as defined in
S5.3.4(a) of FMVSS No. 101, would be
required to comply with the FMVSS No.
101 illumination requirements. The
purpose of the FMVSSS No. 101
requirement is to prevent illuminated
controls from distracting a driver who
has adapted to dark ambient roadway
conditions. That concern is not present
for controls outside the vicinity of the
driver. The proposed amendment also
specified that lift controls outside the
vicinity of the driver have a means for
illuminating characters to make them
visible under both daylight and
nighttime conditions.

In response to the petition from
Maxon, NHTSA proposed an
amendment to the threshold warning
signal location in S6.1.4 of FMVSS No.
403. The present language requires that
the visual warning signal be installed
such that it does not require more than
a + 15 degree side-to-side head rotation
as viewed by a passenger in a
wheelchair backing onto the platform
from the interior of the vehicle. The
agency acknowledged that the
requirement created ambiguity because
it did not specify whether the
measurement was a line-of-sight
measurement or whether peripheral
vision may be used. Consequently,
NHTSA proposed defining the
requirement so that visual warning must
be visible from a point 914 mm (3 ft)
above the center of the threshold
warning area.

In response to the petition from
Ricon, NHTSA proposed an amendment
to clarify the units of measurement and
minimum required luminance of the
visible threshold warning signal. The
visual warning is required to be a
flashing red beacon with a minimum
intensity of 20 candela, and the
intensity measurement is taken away
from the source. Ricon stated that it had
confirmed that “candela” is a
measurement of output at the source,
and, to measure luminous intensity at a
specified distance from a source, the
measurement should be specified in
“lux” or “foot-candles.” In response,
NHTSA proposed removing the
requirement that the visible intensity be
measured away from the source and
replaced it with a more general visibility
requirement.

In response to the petition from Lift-
U, NHTSA proposed revising S7.4 to
include a performance test for threshold
warning systems using infrared and
other technologies. Lift-U acknowledged
that the current test is effective for
testing technologies that sense weight.
However, Lift-U stated that the
substantive requirement in S6.1 does
not specify the use of a warning device
that senses weight. NHTSA proposed
amending S7.4 to include the option of
performing the current threshold
warning test with an occupant in the
wheelchair test device.

In response to the petition from
Ricon, NHTSA proposed amending the
wheelchair retention impact test
specifications in S7.7 to permit the
addition of a 50 kg (110 pound) weight
to the wheelchair test device during the
test. Ricon contended, and NHTSA’s
test data confirmed, that the center of
gravity of an unloaded wheelchair
changes significantly upon impact with
an outer barrier. That change, when
combined with continued forward
motion of the drive wheels, caused the
test device to flip backwards, resulting
in failure of the test. NHTSA proposed
allowing the addition of the weight
because this failure is due to the test
procedure rather than any inadequacy
in the wheelchair retention device.

The petition from Ricon and the
recent testing also caused NHTSA to
propose amending the wheelchair
retention test specifications in S7.7 and
the inner roll stop test specifications in
S7.8 to provide for the turning off the
wheelchair drive motor after the initial
impact by the test device. The agency
stated that it could be difficult to design
wheelchair retention devices and inner
roll stops that protect wheelchair
passengers from all possible situations
without interfering with the normal
operation of the lift. The agency also
stated its belief that it was sufficient to
ensure that the strength and
configuration of wheelchair retention
devices and inner roll stops are
designed so that wheelchairs will not
plow through or roll over them. In a
typical real world situation, persons
occupying wheelchairs would not be
operating them at high rates of speed on
the platform, and would turn off the
drive power upon impact with a barrier.
The agency proposed amendments to
the test specifications in S7.7 and S7.8
because maintaining power after the
initial impact may result in testing
inconsistencies due to differences in the
drive wheel torque and stall rates of
some test devices. Turning off the power
would also stabilize the wheelchair test
device after impact and prevent damage
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to the wheelchair test device and the
lift.

As a consequence of this amendment,
NHTSA also proposed amending S6.4.7
to eliminate the requirement that the
wheelchair test device remain upright
with all of its wheels in contact with the
platform surface following impact.
Instead, NHTSA proposed to revise
S6.4.7 to provide that a wheelchair
retention device passes the impact test
if, after impact, the wheelchair test
device remains supported by the
platform surface with none of the axles
of its wheels extending beyond the
plane that is perpendicular to the
platform reference plane (Figure 1)
which passes through the edge of the
platform surface that is traversed when
entering or exiting the platform from the
ground level loading position. The
proposed test criteria references axles
rather than wheels to prevent the
occurrence of another type of test failure
during rearward testing, i.e., one in
which the large wheels of the
wheelchair test device may rest on the
platform and touch the outer barrier
with the tires extending beyond the
plane after impact. A similar
amendment was proposed to the inner
roll stop test.

In response to petitions from Blue
Bird, the SBMTC, and the MCSSB, the
agency proposed reducing the platform
illumination requirements for public
lifts in S4.1.5 of FMVSS No. 404.
NHTSA proposed reducing the
illumination requirements to those
specified by the ADA and the FTA.
NHTSA intended that its current
requirements not produce an additional
burden on public use manufacturers.
However, NHTSA was convinced by the
petitioners’ arguments that the agency
was placing additional burdens on
manufacturers by requiring that they
comply with both the ADA
requirements and the more rigorous
requirements in FMVSS No. 404.
Furthermore, NHTSA noted the
intervening enactment of the National
Technology Transfer and Advancement
Act,® which requires Federal agencies to
use available technical standards that
are developed or adopted by a voluntary
consensus standards body, in lieu of
government-unique standards, except
where use of those voluntary consensus
standards is inconsistent with law or
otherwise impractical.

NHTSA also proposed four technical
changes. First, NHTSA proposed
amending S7 of FMVSS No. 403 to
require the performance of the handrail
test in S7.12 on a lift/vehicle
combination rather than on a test jig.

8 Public Law 104-113.

The handrail requirements in 56.4.9.8
require 38 mm (1.5 in) of clearance
between each handrail and any portion
of the vehicle, throughout the range of
passenger operation. It is not possible to
determine that clearance if the test is
conducted on a jig.

NHTSA also proposed a correction to
Figure 2 of FMVSS No. 403. Currently,
the height of the measurement point
from which the intensity of the
threshold audible warning is measured
is identified as 919 mm. The proposed
amendment would replace that distance
with the correct measurement point of
914 mm (3 feet).

NHTSA also proposed an amendment
to clarify the control panel switch
requirements of S6.7.4. Currently, there
is an ambiguity regarding what must
happen when two or more switches are
actuated simultaneously. The proposed
amendment would require that, if one or
more functions are actuated while an
initial function is actuated, the platform
must either continue in the direction
dictated by the original function or stop.

NHTSA proposed amending the
interlock requirements and test
procedures in S6.10.2.4, S6.10.2.5,
S6.10.2.6, S6.10.2.7, S7.5, and S7.6 of
FMVSS No. 403. The purpose of the
proposed amendments was to eliminate
confusion, discovered as a result of
compliance testing and communications
from a lift manufacturer. The proposed
amendments would revise and
renumber S7.5.2 and S7.5.3 to make
clear that those provisions constitute a
single test procedure that is applicable
to both the requirements of S6.10.2.5
and S6.10.2.6. The proposed
amendments would also change the test
procedure set forth in those provisions
to ensure that an outer barrier is fully
deployed by the time the platform is 75
mm (3 in) above the ground. NHTSA
also proposed a similar amendment to
the inner roll stop test procedure set
forth in S7.6.2 and S7.6.3.

Finally, NHTSA included discussion
of a November 3, 2005 interpretation.
That interpretation is repeated in
Section V below to ensure wide-spread
dissemination.

ITII. Comments and Analysis

NHTSA received five comments in
response to the NPRM from the
following parties: Maxon Lift
Corporation (Maxon); the American
Association of Justice (AAJ); the
National Truck Equipment Association
(NTEA); © Blue Bird Body Company
(Blue Bird); and Lift-U Division of

9NTEA’s comments were on behalf of two of its
affiliate divisions—the MCSSB and the Mid-Size
Bus Manufacturers Association (MSBMA).

Hogan Manufacturing, Inc. (Lift-U).
Maxon addressed the handrail test
procedure and the outer barrier
interlock test procedure. The AAJ’s
comment solely addressed the issue of
preemption of State tort law. The NTEA
and Blue Bird addressed the platform
illumination test procedure. Lift-U’s
comment addressed the barrier impact
test. We address these comments in
detail below.

We received no comments on several
topics for which amendments were
proposed in the December 2007 NPRM.
We received no comments on the
following proposed amendments:
Limiting the FMVSS No. 101 control
illumination requirement to lift controls
located near the driver; modifying
location and intensity requirements for
the threshold warning beacon; including
the option of using a 5th percentile
female for the threshold warning test
procedure to allow for the possibility of
lift systems using infrared sensors; and
continuing to exclude the anti-tip
devices from the specification for the
standard test wheelchair specified in
paragraph S7.1.2 of FMVSS No. 403.
Except as discussed below, we have
included the proposed amendments in
the regulatory text without further
discussion for the reasons set forth in
the December 2007 NPRM.

A. Use of Auxiliary Retention Devices
for Interlock Procedure

Maxon commented on the proposed
technical change that would amend the
test procedure for outer barrier interlock
testing. In the December 2007 NPRM,
NHTSA proposed revising the test
procedure to ensure that the outer
barrier by fully deployed by the time the
platform is 75 mm (3 in) off the ground.
The proposed language would provide
for the platform to be moved up until
the platform is 75 mm (3 in) above the
ground. Thereafter, the front wheel of
the wheelchair test device is placed on
the edge of the outer barrier and the
platform is moved up until it stops. If
the interlocks are working correctly, the
wheel of the wheelchair test device will
prevent the outer barrier from
deploying, the wheelchair test device
wheel will not move vertically upward